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UNITED STATES-JAPAN NUCLEAR
COOPERATION AGREEMENT

WEDNESDAY, DECEMBER 16, 1987

HOUSE OF REPREENATIVES,
CoMMrTEE ON FOREIGN AFFAIRS,

WASHINGTON, DC.
The committee met at 1:56 p.m., room 2167, Rayburn House

Office Building, Washington, D.C., Hon. Don Bonker presiding.

OPENING STATEMENT OF CONGRESSMAN BONKER
Mr. BONKE. The House Foreign Affairs Committee will come to

order.
The committee meets this afternoon to examine and consult with

the Executive Branch on the Proposed Agreement negotiated be-
tween the United States and Japan with respect to nuclear coop-
eration which supersedes the 1968 Nuclear Cooperation Agreement
with our country. .

The President submitted the Proposed Agreement to Congress on
November 9th, 1987. Section 123 of the Atomic Energy Act provides
for thirty days of continuous session for the Congress and the Exec-
utive Branch to consult on whether the agreement meets all of the
statutory criteria. So, we arejn effect, in this thirty day period.

If the President, as he has done, determines that the Agreement
meets all the statutory criteria, then the Agreement Will take
effect after an additional sixty days of continuous session. If the
Congress determines that during this process, that the Agreement
does not meet all the statutory requirements, then thi President-
must submit the Agreement with a waiver.

Under that scenario, the Agreement would not enter into force
unless the Congress were to enact a joint resolution of approval
under fast-track procedures.

Now, as Chairman of the Subcommittee on International Eco-
nomic Policy and Trade, which has worked on a number of conten-
tious nuclear non-proliferation issues in the past, I can attest to the
fact that this Agreement is difficult to understand. We have before
us not just a simple Agreement, artfully drafted by the attorneys,
but 400 additional pages of documents, including the implementing
agreement and dozens of letters and notes vet bales, that are con-
sidered an integral part of the text. And I assume that this is a
document that the committee has before it. 1

'Proposed agreement between the United States and Japan concerning peaceful uses of nuclear
energy, 100th Congress, 1st Session, House Document 100-128.

(1),
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Even the volume cannot hide the fact that the Agreement con-
tains several controversial items which are of concern to the com-
mittee. The Nuclear Regulatory Commission highlighted some of
these in its July 27, 1987, letter to the President, recommending
that he not approve the Agreement.

The committee is particularly concerned about the provisions
granting Japan advance programmatic approval for plutonium use
in future Japanese facilities, approving concepts relating to the na-
tional safeguard measures, allowing for suspension of cooperation
under the Agreemert, emphasizing economic rather than non-pro-
liferation measures, and, finally, requiring the return of separated
plutonium from Europe to Japan via air without specific prior
United States approval.

While we recognize the benefits of air versus sea transport from
an anti-terrorist perspective, air transport poses some serious
threats.

Now, in addition to my concerns over the non-proliferation con-
trols under the Agreement, I also note some reservations about the
possibility of air transportation of plutonium across our nation. Ba-
sically, there are two ways to transport reprocessed plutonium
from Europe back to Japan. You can do it either by sea or by air.

Sea-faring transportation reduces the safety and environmental
risks, but could make the shipments more vulnerable to terrorist
attack. On the other hand, airborne transportation may reduce the
risk of terrorism, but could increase the safety and environmental
hazards.

In 1984, when Japan shipped a 189 kilograms of reprocessed fuel
from Europe by sea, the voyage took seventy-five days.

I am sure there are many in Congress who are troubled by the
prospect of air transJortation of plutonium without the most rigor-
ous safeguards. Recently, a prototype for the plutonium transporta-
tion containers failed a simulated air crash test.

While the NRC is responsible for the safe operation of nuclear
plants and the safe transportation of nuclear material within the
United States, I understand and perhaps the witnesses can confirm
that the NRC was excluded from the negotiations which produced
this Agreement.

Now, as I examine the Agreement, I find that there is not even a
requirement for prior approval by the U.S. Government before
these flights commence.

As I am sure everybody who has followed this issue knows by
now, the State of Alaska has filed suit to block these flights, and
the Government of Canada, the Minister of Transportation, has
raised serious objections.

Now, if both Canada and Alaska succeed in blocking these flights
over their air corridors, it is entirely possible that we could have
three planes per month refueling in Washington State, each carry-
ing approximately 300 pounds of deadly plutonium.

The air shipment of plutonium raises obvious safety and environ-
mental questions. Yet the Department of Energy has refused to
conduct a full environmental impact statement as required.

Now let us be clear about what we are talking about here. Pluto-
nium oxide is one of the most toxic substances known to man. As a
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*uwder, it is easily airborne, and even a minute amount can cause
ung cancer if inhaled.

The Agreement calls for two flights in 1990, each carrying rough-
ly1110 pounds of plutonium. By 1992, the flights will increase to
three per month, each carrying roughly 330 pounds. Over the
thirty-year life of this Agreement, over twenty-five tons of plutoni-
um could be transported through the State of Washington.

Now, Congress has ninety working days in which to review the
issues, then approve or disapprove the Agreement. It is obvious
that many of us here have concerns about the Agreement and
there may be strong sentiment to send our negotiators back to
Japan to hammer out an agreement with stronger non-prolifera-
tion and transportation provisions.

At the very least, I believe Congress should impose strict safety
and environmental conditions before giving the Agreement our
final conditional approval.

At this time, I would like to call upon the ranking member of the
Subcommittee on International Economic Policy and Trade, if he
has any opening comments. 1

OPENING STATEMENT OF CONGRESSMAN LEACH
Mr. LEACH. I have no opening statement, but I would just simply

like to underscore two things. One, the administration has pursued
these agreements, whether they are imperfect or not, with a great
deal of assiduousness and professionalism. I think this committee
ought to comment on that.

Secondly, from the perspective of the United States cooperating
with a major ally of ours, it is quite clear that Japan has had as
forthcoming a record on non-proliferation safeguards as any coun-
try in the world, the history of the world, granted the history is
brief.

I think all of us in Congress ought to note that fact and, in
noting that fact, also recognize that based upon that record, there
are certain benefits of the doubt that I think should be accorded to
Japan in these considerations.

Finally, let me say there are certain aspects that are coming up,
as the gentleman from Washington has noted, that are new and
different based upon not only new technologies, but quantum de-
grees of difference in terms of hugeness of use.

I would simply like to conclude by saying I am very appreciative
of the solid work of the administration, and I can understand why
there are differences of opinion within it as there are, I am sure,
going to be reflected in Congress as well.

Mr. BONKER. Thank you.
I now call upon the distinguished Chairman of the Subcommittee

on A ian and Pacific Affairs, Congressman Steve Solarz, for an
opening statement.

OPENING STATEMENT OF CONGRESSMAN SOLARZ
Mr. SOLARZ. Thank you, Mr. Chairman, very much.

I Congressman Bonker's prepared statement appears in app. 1.
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I am pleased to participate in today's hearing on the Proposed
Agreement between the United States and Japan concerning the
peaceful uses of nuclear energy.

I look forward to working with my colleagues on the committee,
particularly my good friend from the State of Washington, whom I
have sat next to for thirteen years now, in considering whether the
United States should take what we all recognize is an historic step
into an unchartered future.

The issue at the heart of the Proposed Agreement is whether the
international nuclear non-proliferation regime, which has helped
prevent nuclear terrorism and nuclear war for four decades, can
continue to function effectively in the context of an emerging plu-
tonium economy.

The questions which we must address include the following: will
it be possible to develop arrangements appropriate for the handling
of relatively large amounts of plutonium; will it be possible to de-
velop procedures for the transport of plutonium which will assure
that this dangerous substance neither falls into the wrong hands
nor threatens the natural environment; will it be possible to bal-
ance these concerns with the presumptive necessity of developing
peaceful nuclear energy on a predictable basis.

I intend to look at these issues with an open mind. I hope that
my colleagues will examine them on their substantive merits with-
out emotional bias, and I hope that we all remember that the Japa-
nese are, after all, the only people who have been the targets of
atomic weapons and who experienced the consequent ravages of ra-
diation. They are the last ones to want to place other people at se-
rious risk.

Nevertheless, we do have a responsibility under the law to deter-
mine whether this Agreement is not only compatible with the law
but is in the best interests of the United States. I am hopeful that
after fully considering this matter, listening to witnesses on both
sides of the question, that we will make a responsible determina-
tion.

Thank you.
Mr. BONKER. Thank you, Mr. Solarz.
Mr. Wolpe, do you have an opening statement?

OPENING STATEMENT OF CONGRESSMAN WOLPE
Mr. WoLPE. Thank you, Mr. Chairman. I do. I will be very brief,

though.
Mr. Chairman, I come to this hearing with very deep concerns

over the administration's proposal for the specific Nuclear Coopera-
tion Agreement that was crafted with Japan.

I understand that the Senate had its first hearing on this subject
yesterday. The administration must have been somewhat stunned
by the vehemence of the critique that was registered by a number
of our colleagues in the Senate. But I must say to those critics that
this is, indeed, one of the most ill-conceived agreements I have yet
seen proposed in this area.

It treats American security concerns in an extraordinarily cava-
lier fashion and elevates commercial consideration as the almost
exclusive determinant of American policy in this area.
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The effect of the Proposed Agreement is twofold. It seeks to pro-
mote virtually unregulated trade in one of the most dangerous sub-
stances known to man, both from the standpoint of its toxicity and
suitability for nuclear weapons, and, in my judgment, violates the
requirements of American law.

I understand the administration is defending this Agreement by
arguing, among other things, that it has economic benefits, not-
withstanding any rights or privileges that we would lose. I think it
is helpful to go back to 1978 when the Nuclear Non-Proliferation
Act was passed by this Congress. In it, we stated our conviction
that the last thing we wanted to do was to relinquish control over
plutonium. It simply makes no sense to relinquish those controls.

Plutonium is deadly. Scientists tell us that a speck of it can
cause cancer if inhaled. It is used for nuclear weapons. It is not,
however, necessary for creating nuclear power. Uranium, of which
there is currently a glut, is very adequate for that purpose.

Because of this, and because of growing concerns that the United
States was promoting a substance that could be used against us
either by a hostile nation or, more likely, by a terrorist group, Con-
gress passed the Nuclear Non-Proliferation Act. The NNPA is de-
signed to protect the national security from the dangers inherent
in a full-blown plutonium economy.

The American/Japan Nuclear Cooperation Agreement openly
violates that law and sets a dangerous precedent not only for our
relationship with Japan but all of the other nations who are next

-in line for the renegotiation of a nuclear cooperation agreement.
By providing a thirty-year blanket approval for Japan to reproc-

ess spent nuclear fuel and to use the plutonium, this Agreement
gives Japan a nuclear carte blanche to use plutonium in facilities
that have not even been built yet.

Let there be no question about the magnitude of this Agreement.
The United States now has approximately a hundred tons of pluto-
nium in its entire weapons arsenal. If this Agreement was fully im-
plemented, Japan could have in the neighborhood of 400 tons of
separated plutonium accumulated by the year 2017.

Further, the Agreement forces Congress and the Administration,
who are required by Section 131 of the Atomic Energy Act to deter-
mine if this Agreement is not inimicable to the common defense
and security of the United States, to be no less than clairvoyant.

How are we to know what will or will not pose a nuclear non-
proliferation risk in the year 2017? The issue is not Japan today or
Japan at all. The issue is whether American security is to be
served by relinquishing our rights to case-by-case approval of pluto-
nium transfers.

I understand that the Nuclear Regulatory Commission and the
Department of Defense have expressed concern about this Agree-
ment and its impact on the national security directly in communi-
cations to the President. It is time for Congress, in my judgment, to
echo those concerns, and to reject this Agreement in its current
form.

I thank the Chairman for providing an opportunity for me to
make this brief statement.

Mr. BONKER. Mr. Levine of California.
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OPENING STATEMENT OF CONGRESSMAN LEVINE
Mr. LzvmE. Thank you, Mr. Chairman.
Mr. Chairman, I, unfortunately, have to be absent from this

hearing for a period of time, and I felt that in light of the extraor.
dinary importance of the subject matter under consideration, I
wanted to make a brief opening statement and raise some concerns
that I have.

Mr. Chairman, this is a very complicated Agreement, and I imag-
ine that we are going to spend in the committee some time today
wading through the legal technicalities of the Agreement. I believe
that will be a worthy effort because I think the Agreement has se-
rious defects that conflict with current non-proliferation statutes.

But I think it is important at the outset to emphasize the big pic-
ture rather than the details. I think that we need to get out just
exactly what we are talking about in reviewing the content and the
essence of this Agreement.

We are talking, Mr. Chairman, about giving an unprecedented
blanket long-term authorization for a non-nuclear weapons state to
transport and use weapons-grade nuclear material. We are talking
about moving tons of weapons-grade plutonium across the globe
and back on a regular basis, greatly expanding the opportunity for
terrorists to acquire the nuclear material needed for a bomb.

We are talking about moving tons of plutonium all over the
United States and Canada every year for the next thirty years in
casks that have not even been invented yet.

By all means, Mr. Chairman, let us discuss the legal questions
involved in congressional review of this Agreement, but let us be
clear from the start about some of the frankly, outrageous aspects
of this Agreement and its own implications for any semblance of a
remaining nuclear non-proliferation policy, and for the true specter
of nuclear terrorism.

Mr. Chairman, we must not pretend that we are going to ap-
prove this dangerous Agreement and then go on our merry way.
Frankly, from what I have read thus far and reviewed thus far
with regard to this Agreement, it appears to me, Mr. Chairman,
that the administration is doing its darn best to sneak a very bad
agreement by Congress.

This is a very seriously-flawed agreement. In fact, I think that
this committee should tell the administration to go back and start
over again from the very beginning renegotiating this Agreement
with Japan.

Thank you, Mr. Chairman.
Mr. BONKER. Thank you, Mr. Levine.
Are there any other opening comments?
Mr. Weiss.

OPENING STATEMENT OF CONGRESSMAN WEISS
Mr. WsISS. Just a word. I to associate myself with the comments

made by Mr. Wolpe and Mr. Levine as to the serious flaws in this
agreement with regard to proliferation. In addition, the failure to
have an environmental assessment under the NNPA of the poten-
tial consequences of transporting plutonium across U.S. airspace is
of extreme concern. I am not reassured by the Department of Ener-
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gy's contention that, in fact, it is not necessary to require one. The
casks to be used have not even been invented, let alone tested. Fi-
nally, the whole process has been shrouded in secrecy, so that the
people in the jurisdictions that will be affected have no way of

owing what they have to contend with.
For all of those reasons, these hearings are more than timely,

and this Agreement really has to be looked at very carefully.
Mr. BozK . Thank you, Mr. Weiss.
I also have Chairman Fascell's opening statement that, without

objection, I would like to include in the record.
[Chairman Fascell's prepared statement follows:]



PawAU STAT3m3T or HoN. DANm B. FAscIUS

This afternoon the Comittee on Foreign Affairs begins its

consideration of the proposed nuclear cooperation agreement between the

United States and Japan. The proposed agreement is as comlicate and

important an arrangement as any I have seen submitted to Comittee.

As an exaple of its complexity, I need only note that the President's

submission contains over 450 pages of legal language and supporting

documents. Its importance is underscored by the intimacy of the U.S. and

Japan in nuclear affairs generally: Japan builds its own American-style

reactors under license from U.S. manufacturers, and in some cases has

greatly improved the original U.S. designs; it receives 85% of its nuclear

fuel from the United States; it employs numerous American

architect-engineering and service companies to support its nuclear

program, which provides 25% of its electricity; and it has chosen to

continue this relationship for another thirty years if Congress an4 the

Japanese Diet approve the agreement. From Japanese national security

standpoint, this agreement is a necessary compnnt of its energy policy

for many years to come. From an American national security standpoint,

the proposed agreement will facilitate further cooperation with the

Japanese on nuclear nonproliferation matters generally, but will result in

American approval for use in Japan of tens of tons of plutonium in the

civilian nuclear fuel cycle for many years.

Questions on which the Committee will focus include the

consistency of the proposed agreement with the requirements of law, the

degree to which it promotes the long-standing American and Japanese goal

-4-



of limiting the spread of nuclear wapons, and the environmental and

security issues surrounding international plutonium traffic. The

agreement lays before the Congress for 90 days of continuous session, a

relatively short period of time to review a coxPlex agreement, so we need

to get under wy to identify the principal questions posed by the proposed

agreement. The witnesses to help us begin our deliberations are:

*a*eHonorable William Martin, Deputy Secretary of Energy

The Honorable Richard Kennedy, Ambassador-at-Large and Special
Adviser to the Secretary of State on Non-Proliferation and
Nuclear Energy Affairs

*Mr. Norman Wulf, Acting Assistant Director of the Bureau of
Nuclear Weapons and Control at the Arms Control and Disarmament
Agency, and

*The Honorable Lando Zech, Chairman of the Nuclear Regulatory
Comission

,7

9
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INTRODUCTION OF WITNESSES

Mr. Bomm. We shall now turn to our witnesses and I would
like to welcome the Honorable William Martin, who is the Deputy
Secretary of the Department of Energy and the Honorable Richard
Kennedy, Ambassador-At-Large, Department of State, who is no
stranger before this committee. Indeed, the last bi-lateral you
worked on, Ambassador, took, if I recall, three or four years. Let us
hope that this present Agreement will not consume a similar
amount of time.

And we also have Norman Wulf, who is the Acting Assistant Di-
rector for Nuclear Weapons Control. He is with the U.S. Arms Con-
trol and Disarmament Agency; and then, finally, the Honorable
Lando W. Zech, who is Chairman of the U.S. Nuclear Regulatory
Commission.

Gentlemen, obviously you have heard the opening statements
and questions that have been raised by panel members, and I note
that you had similar reception over on the Senate side. So, you cer-
tainly have your work cut out for you this afternoon.

I do not know in what order you want to present your testimony,
but the agenda here calls for Mr. Martin to provide the opening
statement and to be followed then by Mr. Kennedy, Mr. Wulf and
Mr. Zech.

Mr. Martin, I also understand tFaYiyouiave to depart shortly.
Can you give the committee a sense of when you have to depart?

Mr. MARTIN. I would like to make a short opening statement and
provide any answers to questions.

Mr. BONKER. Okay. I think then we will begin with you and we
will provide a few moments for some questions for Mr. Martin as
long as they relate to areas over which you have jurisdiction on
this negotiated bi-lateral.

And with that, you may proceed.

STATEMENT OF HON. WILLIAM MARTIN, DEPUTY SECRETARY,
DEPARTMENT OF ENERGY

Mr. MARTIN. Well, thank you, Mr. Chairman.
It is a long agreement and we welcome the opportunity to come

and explain it to you.
I think we share many of the overall objectives with the commit-

tee, and we think we have fulfilled many of the concerns of the
Congress and it gives us great pleasure to discuss these.

We know that with the Nuclear Non-Proliferation Act of 1978,
we are required to update all existing cooperation agreements with
the more stringent standards in the Act. Since 1981, we have
placed high priority on doing this. We have had over a dozen nego-
tiating sessions with the Japanese and an agreement was signed on
November 4th of this year.

We think this is a landmark agreement. We think it is fully con-
sistent with U.S. law, and we think that it also maintains the high
standards for the objectives which we believe deeply in, such as nu-
clear non-proliferation, energy security, and maintaining a reliable
trading partnership with Japan.

What does the Agreement mean? First it means that Japan has"
agreed to adopt all non-proliferation requirements, including the
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more stringent ones, which have, up until now, not governed our
relationship.

Secondly, it will allow us to work with Japan and with the Inter-
national Atomic Energy Agency [IAEA] to apply even more strin-
gent and effective safeguards to Sapanese nuclear energy. Finallyr,
it provides the Japanese with advance long-term consent for their
program, but only under close monitoring by the United States and
the IAEA, and with a provision that the United States can suspend
that consent if our security is endangered.

First of all, it is going to strengthen the international non-prolif-
eration regime, support of which, as many members have noted, is
fundamental to our national security and foreign policy. It is going
to do so because it sets a new set of standards for rigorous non-pro-
liferation conditions, controls and agreements for peaceful nuclear
cooperation.

It contains all the consent rights and guarantees required by
U.S. law, thus substantially upgrading U.S. controls. It establishes
a detailed tracking system for U.S. origin nuclear fuel, particularly
plutonium. It provides a basis for the United States to work closely
with Japan in ensuring application of state-of-the-art safeguard
concepts and physical protection measures. It affirms the U.S. in-
tention to be a reliable trading partner, thus helping to ensure the
continuation and growth of U.S. nuclear exports, including main-
taining our share of the Japanese enrichment market.

We also think it enhances international energy security. Japan,
as you know, does not have abundant indigenous resources. They
are counting on nuclear power and this agreement is going to
ensure that that program is a safe and environmentally sound one.

And, lastly, as Congressman Solarz noted, Japan is a very impor-
tant friend of the United States. T7his Agreement is viewed as an
important part of our relationship. It has been worked out in detail
with the Japanese, and they place high priority on it. It has been
raised at the head-of-state level, and we think it is going to solidify
the U.S.-Japan relationship in the future.

Ambassador Kennedy has toiled many months, indeed, many
years on this agreement. He is the expert on the details, on the
principles, and on the means by which we are going to guarantee
those principles are maintained.

Let me just emphasize a couple of final points.
Number 1. After a very extensive review, we have concluded that

this Agreement is consistent with U.S. law. In regard to plutonium,
this Agreement provides the first comprehensive basis for guaran-
teeing that the most advanced safeguards and techniques are ap-
plied. It also carries out the President's policy to allow civil reproc-
essing and plutonium use but only in those countries like Japan
and the European Atomic Energy Community [EURATOM] coun-
tries with advanced nuclear programs who do not pose a prolifera-
tion risk and who maintain strict conditions and controls.

In conclusion, Mr. Chairman, this Agreement is going to provide
more predictability and more certainty in the nuclear trading envi-
ronment. It is going to help our industry. It is going to strengthen
relations with a very key ally. It ultimately is going to provide for
a safer world, one in which we believe our foreign policy and na-
tional security objectives are carried out in the same spirit which
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this committee wants them to be, and, finally. the Agreement rep-
resents an important step in enhancing international energy secu-.~y

Thank you very much.
[Prepared statement of Mr. Martin follows:]
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PREPARE qTmEnT oi HON. wuuj~ F. MARTIN
DE PTY 8 MCsRY, DEPARTMENT OF ENEOY

Jir. Chairman,

Thank you for the opportunity to appear before the Comnittee

on Foreign Affairs. The topic today, the proposed U.S.-Japan

Nuclear Cooperation Agreement, is" of paramount importance to the

achievement of U.S. nonproliferation objectives. It also is

critically important for U.S. programs of international

cooperation in the civil uses of nuclear energy, and can have

significant positive benefits for U.S. trade interests.

The Department of Energy has a strong interest in each of

these important areas. Our role involves both the responsibility

for participation in the negotiations with Japan, as well as the

approval of transactions contemplated under the 30-year term of

this agreement. With this in mind, my comments today will focus

on nuclear energy cooperation with Japan, and on why we believe

this agreement serves U.S. interests in energy security and

nonproliferation.

Let me begin by emphasizing that international cooperation

in the peaceful uses of nuclear energy serves several major

goals. Since the earliest days of nuclear power, it has been

designed, in part, to increase U.S. influence over the evolution

of nuclear programs overseas, and in particular to encourage

others to join with us in a strong nonproliferation regime. This.

is certainly the case in our nuclear relations with Japan, where

over the years we believe we have crafted an excellent
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relationship. In this new agreement, Japan has accepted all of

the nonproliferation commitments required by U.S. law and policy.

In addition, the agreement calls for continuing joint efforts to

strengthen these policies through the development of new

safeguards techniques. In short, the agreement establishes a

forward-looking framework of bilateral cooperation in the nuclear

energy and nonproliferation sectors.

Plutonium Policy and Controls

First, I will address the issue of plutonium use, and the

safeguards and controls applicable to plutonium and related

facilities under the proposed agreement.

The Department of Energy has testified on many occasions

concerning its role in approving the transfer or use of plutonium

as fuel in overseas nuclear activities. On each of these

occasions we have emphasized that we consider plutonium to be a

very dangerous substance. Our approach to the issue of plutonium

use is with this thought foremost in our minds.

In this connection, I would like to remind the Committee

that the basic policy of this Administration is to "inhibit the

transfer of sensitive nuclear material, equipment and technolo-

gy'. Each of the transactions considered by the Department of

Energy is considered with this Presidential policy in mind.
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At the same time, however, this policy recognizes that our

close friends and allies in Europe and Japan, who pose no risk of

proliferation, are engaged in advanced nuclear power programs.

In particular, Japan has advanced programs for plutonium-bearing

(so called mixed-oxide) reactor fuel, and has committed very

substantial resources to developing facilities and programs with

mixed-oxide and breeder reactor fuel in mind.

In recognitinn cf this program, the new agreement incorpo-

rates major new approaches to safeguards which will apply to

plutonium use in Japan under this agreement. These safeguards

and controls are an important element of the Department's

consideration of the *timely warning" criterion in the law, and

form part of the basis of our statutory determination and the

advance consent framework contained in the agreement.

Fundamental to the agreement is the strong system of inter-

national safeguards applied by the International Atomic Energy

Agency (IAEA) to all nuclear facilities in Japan. In

implementing its safeguards agreement with the agency, subsidiary.

arrangements, including detailed facility attachments, are in

place for operating facilities. A team of IAEA resident

inspectors is maintained in Japan to conduct safeguards

inspections.

Safeguards procedures at the TOKAI-MURA reprocessing plant

are illustrative of procedures at advanced fuel cycle facilities.

"XV



For facilities yet to be constructed, detailed safeguards

concepts have been agreed to as part of the agreement. These

incorporate all features required by the IAFA for the effective

application of safeguards. Moreover, they have the potential for

permitting more effective application of safeguards on new

facilities since they call for notification of safeguards-

relevant features early in the design of a new facility,

cooperation with the IAEA during design, construction and

operation, and agency checks of these features during

construction.

16

These procedures provide for continuous inspection during repro-

cessing campaigns, and at product storage and waste treatment

areas. To supplement nuclear upterial accountability, the IAEA

inspectors also use safeguards instrumentation and techniques

developed under a joint IAEA/US/JAPANESE/FRENCH program with the

specific aim of developing advanced safeguards technologies for

fuel cycle facilities like reprocessing plants. These safeguards

also involve containment and surveillance measures, including

closed circuit television, seals, film cameras, radiation

monitors and monitoring of the electromanometers connected to

storage tanks. When the TOKA!-MURA plant is in shutdown the IALA

condu-ts weekly checks of contained material. This includes

taking samples for destructive analysis and conducting plant

control instrumentation readings, as well as visual observation.
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Other timely warning factors relevant to the agreement

include Japan's non-proliferation posture and its cooperation

with the IAEA in the application of safeguards, political

tendencies-and stability, technical capabilities in the nuclear

field, and the lack of incentive to divert nuclear material

controlled by the United States.

Japan is a party to and a strong supporter of the

Non-Proliferation Treaty (NPT) and therefore all of its nuclear

facilities are subject to IAEA safeguards. In the Japanese

non-proliferation policy statement accompanying the agreement,

the Government of Japan has committed to continue to afford the

IAEA full opportunity to apply safeguards effectively and

efficiently and to cooperate to improve safeguards implementation

by incorporating advanced safeguards techniques.

Japan's nuclear power program encompasses all elements of

the nuclear fuel cycle, from enrichment to reprocessing. In

fact, Japan is now one of the world leaders in development of

nuclear technology. As a result, Japan has personnel

well-trained in the fields necessary to initiate a government-

directed nuclear weapons program. Significantly, however, Japan

also has a well-developed and increasing nuclear trade with

others. Japan has encouraged a wide range of nuclear exchanges,

and many U.S. scientists and engineers work closely with their

Japanese counterparts and are well-versed in the nuances of the

Japanese nuclear program. This fact, together with Japan's open
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form of government, would provide the necessary visibility of the

substantial technical and governmental activity required to

initiate and support a nuclear weapons development program.

With regard to the lack of incentive to divert nuclear

material subject to U.S. control, it should be noted that Japan

already possesses significant amounts of weapons-usable nuclear

material not subject to U.S. controls. Also, Japan has the

indigenous capability to produce additional quantities

substantially in excess of the amount required for a nuclear

explosive device.

As an NPT signatory Japan has foresworn development of

nuclear weapons. This anti-weapons posture has been consistent,

and is a strongly held position in Japanese society. Japan is a

stable democracy with active interest groups and an open ad

effective debate among political factions. Such an open form of

government reduces the likelihood of. arbitary decisions and

diversion of resources to a nuclear weapons program.

Consideration of the above factors in the context of "timely

warning" makes us confident that we have looked at all of the

factors envisioned in Section 131b(2) of the Atomic Energy Act.

Thus, the Secretary of Energy has been able to make the finding,

required by that section, that the agreement "will not lead to a

significant increase of the risk of proliferation". In this
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context, the Department will utilize the detaile; reporting

requirements of the agreement to closely monitor activities to

be conducted by Japan.

Before leaving the questio- of plutonium use, I wish to

address one other matter on which there has been some confusion.

It has been observed that the United States has been applying a

discriminatory policy with respect to use of reactor fuel

containing plutonium. This observation is correct. It is our

policy not to inhibit major nuclear partners with advanced

programs from making reasonable choices about the fuel they use

in their safeguarded reactors, provided there is no risk of

proliferation. Thus, we have not sought to inhibit the use of

advanced reactor fuels in the nuclear programs of our major

European partners and Japan. This policy is limited to those

countries meeting our criteria, and we do not view the agreement

with Japan as being a model for all of the other countries of the

world.

Other Benefits to the United States

The new agreement with Japan provides other major benefits

for the United States. These include U.S. nuclear energy devel-

opment, the Department's uranium enrichment enterprise, and

bilateral energy trade with Japan.
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Nuclear Enerqy Development

With the current hiatus in the U.S. nuclear power program,

there is active cooperation between U.S. and Japanese industry in

the area of advanced nuclear power reactor technology. In fact,

much of the newer technology has been supported by or first

demonstrated in Japan. In this context both the Japanese

Government and industry view the new agreement as an indicator of

U.S. intentions toward continued long-term nuclear cooperation.

Thus, the agreement could be a major boost -to the U.S. program of

energy cooperation, and will increase the probability that

Japanese nuclear industry and utilities continue to leok tc the

United States as a major nuclear partner.

Currently, the United States and Japan are cooperating on

advanced boiling water and advanced pressurized water power

reactors. We are informed that a Japanese utility has contracted

for the construction of two of the U.S.-technology boiling water

reactors, and that an advanced pressurized water react-6r also

likely will be constructed in Japan. It is significant that not

.only will these new, advanced power reactor designs first be

constructed in Japan, but also that much of their development

cost has been borne by Japapese industry and utilities.

The Japanese nuclear industry also uses the services of U.S.

architect-engineers, and its utilities obtain replacement parts,

maintenance services and upgrades from U.S. nuclear suppliers.



Japanese procurements in each of these areas would be expected to

increase under the umbrella of the new agreement, as would

Japanese cooperation in related areas such as nuclear waste

disposal. Industry officials-have informed us that the revenues

from such cooperation could exceed $3 billion before the turn of

the century.

Thus, we believe that implementing the agreement as

negotiated will bolster U.S. technological leadership, ensure

continuation of a major funding source for U.S. nuclear research

and development and, concurrently, prevent the dismantling of

hiqhly skilled U.S. nuclear expertise.

Uranium Enrichment Services and Trade Benefits

As you are aware, the Energy Department serves clients in

the enrichment market worldwide, and Japan is our best overseas

customer for enrichment services. Our current contracts with

Japanese utilities call for firm commitments for enrichment

services through 1995. In 1988, enrichment services provided to

Japan will represent approximately 30% of total DOE sales, and

will yield revenues of about $270 million.

As seen in the attached chart, demand by Japanese utilities

for enrichment services will increase over the 30-year term of

the new agreement to a level of about $1 billion per year. While

we do not expect to obtain all of this business, we strongly

x
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believe that the new agreement will put the United States in a

very beneficial position to compete for this major market.

In summary, industry officials have informed us that between

now and the end of the century, Japan is expected to obtain from

the United States a total of approximately $3 billion in nuclear

fuel-cycle goods and services. When potential revenue from

enrichment services is added to that figure, the total from

nuclear-related trade becomes quite a bit higher. Therefore,

from the perspective of nuclear technology and enrichment

services alone, we can see that implementing the agreement will

yield substantial trade benefits.

Plutonium Transportation

As you know, concern has been expressed about the transport

of recovered plutonium, subject to the agreement, from Europe to

Japan. Ambassador Kennedy addressed this concern in his

statement.

The Department of Energy has taken a close look at this

issue and has prepared an Environmental Assessment covering these

plutonium shipments, resulting in a finding of "no significant

impact" by the Department's Office of Environment, Safety and

Health. As called for in the agreement, the use of a

NRC-certified cask for routes involving U.S. territory was
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assumed in this Assessment. Copies of the Environmental

Assessment have been-made available to the Committee.

Conclusion

In summary, I would like to reiterate three basic points.

First, creating energy in today's industrial world involves

complex, interdependent political processes. It is important for

the United States to understand and accept reasonable energy

choices -- whether they be nuclear or nonnuclear -- by major

allies and trading partners. This agreement will cement a strong

U.S.-Japan nuclear energy cooperation program for the three

decades to come.

Second, Japan is an advanced industrial state with very few

indigenous energy resources. The Japanese consider a reliable

and predictable nuclear fuel cycle to be a necessity. We must

continue to develop our working relationships with Japan in

energy areas and to involve ourselves, when appropriate, in

Japanese energy programs. Stated simply, this will contribute to

the prospect of maintaining U.S. influence and leadership in

international energy matters.

Finally, approval of this agreement will substantially

strengthen our bilateral nonproliferation relationship and ensure

continued Japanese cooperation. In particular, it will contrib-

ute to the application of international safeguards. The

N
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framework of the agreement offers an unprecedented opportunity to

firmly establish a substantive, long-term U.S. role in the

application of safeguards and physical security to Japanese

advanced nuclear facilities and programs, like those involving

plutonium. This has significant implications for potential U.S.

influence over safeguards and physical security in other

countries, with commensurate positive results for the

international nonproliferation regime.

Mr. Chairman, this concludes my statement. I would be

pleased to answer any questions you have.



26

Mr. BONKER. Thank you, Mr. Martin.
Let me ask whether the other panel members are prepared to

answer most of the questions we could otherwise direct to you. I
am afraid if we begin with the questioning, you might be here a
long time. Can you give us a certain time when you have to leave?

Mr. MARTIN. Sure. Maybe in the next half hour.
Mr. BONKER. Okay. May I ask between you and Ambassador

Kennedy what were your roles in negotiating so we know how we
should be directing questions to you?

Mr. MARTIN. I would like to ask our chief negotiator to answer
that question.

Mr. BONKER. I think what we ought to do, if it is all right with
the panel members, is to have Ambassador Kennedy proceed with
his opening comments and then we will have questions of the two
of you and we will proceed with the remaining two witnesses.

Ambassador Kennedy.

COMPOSITION OF NEGOTIATING TEAM

Ambassador KENNEDY. Thank you, Mr. Chairman.
To answer your question as to--
Mr. BONKER. Ambassador, would you bring that mike up close

because everybody in the back is hanging on every single word of
your testimony?

Ambassador KENNEDY. It is the wrong season for that, Mr. Chair-
man.

Thank you, Mr. Chairman.
Let me answer the question you just raised about who negotiated

what.
Mr. BONKER. Excuse me, Ambassador. Is your mike on?
Ambassador KENNEDY. It is not working.
Is that better?
Mr. BONKER. Much better.
Ambassador KENNEDY. Sir, as to who negotiated what, I came

into the negotiation after a year or so of the discussions which
began back in early 1982, and in a sense headed the negotiating
effort with a very substantial team for the years to follow.

The Secretary of State and the Secretary of Energy, under law,
are required to participate in such negotiations for the purpose of
submitting their recommendations to the President.

In addition, all other relevant agencies of government were in-
volved in various aspects. At all times, the Arms Control and Dis-
armament Agency was a participant in the team. In various ele-ments of the activity, the Department of Defense and the Nuclear
Regulatory Commission were consulted. In some cases, I gather
that they felt that they had not been consulted enough. The fact is
they were, indeed, consulted.

The negotiating team was a substantial one involving a number
of people with considerable expertise. Obviously, there were a
number of attorneys concerned with treaty matters and specific as-
pects of our law. Moreover, there were safeguards experts, some of
whom are here with us today and available to deal with specific
safeguards questions, and physical security experts, since that is a
very important consideration in the Agreement. Physical security
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experts who all together formed a small team worked directly on
the physical security aspects which are included in detail in the
Agreement.

So, that is the way it was managed. The Deputy Secretary of
Energy was a strong supporter of the effort throughout and,
indeed, on his right, Mr. Brush, was a very important member of
the negotiating team.

Mr. Wulf, on the other end of the table, from the Arms Control
and Disarmament Agency, was equally a very strong and impor-
tant member of the negotiating team. So, that is how it was put
together, Mr. Chairman, if that helps clarify the relationship.

May I then turn to a few prepared remarks which I will try to
keep brief?. I have a lengthy statement which I would appreciate
including in the record, which addresses, we hope, many of the
questions already raised, but in sufficient detail so that they can
actually be reflected in the record.

Mr. BONKER. Thank you, Ambassador. Your full statement will
be placed in the record.

STATEMENT OF HON. RICHARD T. KENNEDY, AMBASSADOR AT
LARGE, DEPARTMENT OF STATE

Ambassador KENNEDY. Thank you, sir.
What a special pleasure it is for us to be here to discuss this

Agreement because we believe it to be a major step forward toward
the achievement of United States non-proliferation goals.

It is at the same time, a major step forward in United States co-
operation with Japan and in our ability to influence the Japanese
nuclear program in ways which serve our non-proliferation goals.

The Non-Proliferation Act of 1978 established more stringent
non-proliferation conditions for inclusion in new agreements for co-
operation and required the President to initiate a program to seek
and update all existing agreements to include those new standards.

Efforts to renegotiate the existing U.S./Japan Agreement, which
had been in existence for some time, began during the latter part
of the Carter Administration. Prospects for engaging Japan in a
process leading to a new or amended agreement, however, became
promising only in early 1981, when Japan, which was seeking a
more predictable basis on which to plan for its long-term energy
needs, raised the issue of long-term U.S. consent to reprocessing.

In May 1981, President Reagan and then Prime Minister Suzuki
of Japan issued a joint communique during a visit of the Prime
Minister here to Washington in which it was agreed to work out a
permanent solution to reprocessing and related issues in Japan.
These issues had been plaguing our relationship for some years.

In June of 1982, the President, acting on the recommendation of
the Department of State, the Department of Energy, the Arms Con-
trol and Disarmament Agency and the Department of Defense, au-
thorized the offer of an advance consent arrangement to Japan
concerning reprocessing and plutonium use, subject to statutory
and non-proliferation conditions, including adequate safeguards
and physical securiy, and a continued strong commitment by
Japan to non-proliferation objectives.

84-594 - 88 - 2
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In the context of seeking a-new or amended agreement for peace-
ful nuclear cooperation, this offer was to be pursued.

In the fall of 1985, the Government of Japan, after these years of
discussion, signaled its willingness to undertake presentation of a
new agreement to its Diet, its parliament, and to begin fmial negoti-
ations that might lead to such an agreement.

I do not mean to imply that this was a sudden decision on the
Japanese part. It came only after a very, very long internal debate
as to whether they would be willing to undertake the commitments
to the United States which such an agreement would require.

January 1987, the United States and Japan reached an agree-
ment on a text which included an implementing agreement con-
taining advance long-term consent provisions. The President, after
review, approved and authorized signature of this agreement in Oc-
tober, and it was signed in Tokyo by Ambassador Mansfield on No-
vember 4, 1987.

That is the Agreement, Mr. Chairman, that is before the Con-
gress today.

The United States policy on reprocessing and plutonium use
played a key role in the negotiations, since it was the basis on
which we constructed our offer of an advance long-term consent ar-
rangement. The administration recognizes full well, as has been
stated here, that plutonium is a dangerous substance and its use
must be carefully controlled and Safeguarded.

In his July 1981 statement, President Reagan reaffirmed categor-
ically the United States commitment to inhibit transfer of sensitive
nuclear material, particularly where the danger of proliferation re-
quired constraint. But at the same time, the United States is
simply not in a position to dictate or prescribe a policy of denial in
reprocessing and plutonium use to stable, developed countries, such
as Japan, with advanced nuclear programs and countries that
regard the use of plutonium, as Japan does, as essential to meeting
their future energy needs.

There is a mis-conception that the United States controls the
world's plutonium in some way. By the year 2000, Japan alone will
have accumulated up to ten metric tons of fissile plutonium not
subject to U.S. control. The need, therefore, as we see it, is to try to
create a basis for working closely with Japan to ensure the applica-
tion of state-of-the-art safeguards concepts and physical protection
measures to the plutonium which, in fact, they are going to use.

Japan's general commitments on safeguards and physical protec-
tion made in connection with the Agreement should lead to the ap-
plication of improved safeguards and physical protection measures
throughout its program and that means over non-U.S. origin pluto-
nium as well as that of U.S. origin

The proposed new agreement establishes a comprehensive frame-
work for peaceful nuclear cooperation in all its aspects between the
United States and Japan. It is not just a plutonium agreement.

The Agreement is based upon a common commitment to the
future of peaceful nuclear energy and shared non-proliferation ob-
jectives. It provides for cooperation in all areas of peaceful nuclear
cooperation, including research and civil nuclear power production.

Cooperation is subject to the provisions of the Agreement itself
and subject to all applicable treaties, laws, regulations and license
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requirements of the two parties. The transfer of restricted data and
sensitive nuclear technology is specifically excluded from this
Agrement.

enew Agreement satisfies all U.S. statutory requirements,
and we would like to emphasize that it includes all requirements of
the Non-Proliferation Act. Specifically, it includes all relevant con-
ditions and consent rights required by Section 123 of the Non-Pro-
liferation Act for new agreements of cooperation. These require-
ments include perpetual safeguards, full-scope safeguards, a peace-
ful use guarantee, the return of nuclear materials and equipment
in certain circumstances, consent rights over retransfers of materi-
al, adequate physical security, consent rights over reprocessing, en-
richment and alteration of nuclear material, and the right to ap-
prove storage arrangements.

Either the United States or Japan may terminate the Agreement
unilaterally at any time in the event of certain specified breaches
of the Agreement, including termination or material violation of a
safeguards agreement with the IAEA or other stated conditions.

There are provisions for consultation prior to termination, but
these in no way detract from the unilateral right of the United
States to terminate. Likewise, there is a requirement that the ter-
minating party consider the economic effects of its action, but, this,
too, in no way detracts from the unequivocally unilateral right to
terminate the Agreement for the causes specified.

In the event of termination or suspension, the non-proliferation
conditions and controls in the Agreement would continue in effect
as specified in Article 16 of the Agreement itself.

The implementing agreement provides to Japan advance long-
term consent for specified reprocessing, transfers, alteration and
storage of nuclear materials subject to the Agreement, so long as
and only so long as U.S. legal criteria are met and continue to be
met, including criteria relating to adequate safeguards and physi-
cal protection.

These consents apply to activities in a specified Japanese pro-
gram, encompassing both the existing facilities and future facilities
about which we have sufficient information to make the necessary
statutory determinations.

The safeguards concepts, used as a basis for including future fa-
cilities in the agreed program, must be acceptable to the United
States as well as to Japan. This fact, coupled with the United
States right to suspend the advance consent arrangement, if need
be, to prevent an increase in the risk of proliferation or in the
threat to U.S. national security, enables us to make the requisite
statutory determinations now in the case of certain future facili-
ties.

In addition, Mr. Chairman, the implementing agreement pro-
vides advance long-term consent to the transfer of spent nuclear
fuels subject to the Agreement from Japan to specified facilities in
France and the United Kingdom for reprocessing. It requires the
United States to give EURATOM consent for the return of the re-
covered materials from EURATOM to Japan.

The advance long-term consent arrangement is not uncondition-
al, and I would emphasize that fact. It is not an abdication of U.S.
consent rights, not a blanket approval. The United States has the
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right-the unequivocal, unilateral right-to suspend the arrange-
ment in whole or in part to prevent a significant increase in the
risk of nuclear proliferation or in the threat to U.S. national secu-
rity concerns.

Exceptional cases, of course, are what we are talking about, and
they would include, but not be limited to, a material breach of the
Non-Proliferation Treaty or withdrawal from it, a material breach
of a safeguards agreement with the International Atomic Energy
Agency, or a material breach of the Agreement itself or the imple-
menting agreement.

Because of the important commitments which are entailed in the
implementing agreement and because the advance consent provi-
sions are similar in effect to an ordinary subsequent arrangement
under Section 131 of the Atomic Energy Act, we have complied
with.all substantive and procedural criteria for the processing of
subsequent arrangements.

As I have already mentioned, Mr. Chairman, the implementing
agreement includes, among other things, a commitment by the
UitedStates to enter into a long-term advance consent arrange-
ment with EURATOM, permitting the return from France and the
United Kingdom of plutonium recovered from reprocessing of Japa-
nese nuclear material which is of U.S. origin.

The guidelines for international transport of recovered plutoni-
um, which are contained in Annex 5 of the implementing agree-
ment, specify, among other things, that such shipments must be by
dedicated cargo aircraft, using a polar route or another route se-
lected to avoid areas of natural disaster or civil disorder.

Concern has been expressed that such flights might pose a poten-
tial risk to populations and natural environments of the areas that
might be transitted or over-flown. We fully understand those con-
cerns. We believe, however, that they are unwarranted and we
would be pleased to discuss that issue.

First, I should like to note that the Agreement does not, and I
want to emphasize again, it does not constitute a decision to ship
plutonium over or through any country, including the United
States. It neither obliges Japan nor authorizes Japan to over-fly
the United States or land for refueling or any other purpose at any
airport in the territory of the United States.

Any such decision would come much later at a time when the
transportation plan, which is required by Annex 5, is prepared.
This plan, which is required before each shipment, must be pre-
pared with the cooperation and assistance of Japan and the United
Stats and with the transferring government, either France or the
United Kingdom, and all countries in route. No country obviously
is obliged to render its cooperation and assistance and that applies
to the United States as well. Moreover, no plan that would involve
a particular country would be possible without the approval and in-
volvement of that country.

The casks for transport of the plutonium must be d'signedand............
certified to maintain their integrity even in the case of the crash of
the aircraft. This is the case for two reasons. First, the terms of the
Agreement categorically require it. Second, the United States law
and regulations require it. The Congress has already established
strict criteria for cask safety.



31

The responsibilities of the United States Nuclear Regulatory
Commission and the United States Department of Transportation
to certify the safety of the transport package in accordance with
United States standards are in no way affected by this proposedAgreement.e NRC has already certified two transport casks, one for gram

quantities and one for up to two kilograms of plutonium. These
casks are currently available for use in the United States. They
satisfy the rigorous standards that are set forth in the Scheuer
Amendment. Efforts are underway to develop and certify a larger
cask, obviously for reasons of economy.

As I said, the Agreement does not provide specifically for over-
flight air transit of U.S. territory. Nevertheless, the Japanese are,
in fact, considering such a route and they propose it, if the Agree-
ment enters into force. Given this possib iity, the Department of
Energy prepared an extensive, comprehensive environmental as-
sessment taking into account the National Environmental Policy
Act, NEPA, concerning the potential for environmental impact.

The Department of State was consulted in the preparation of this
document and reached its own conclusion independently, that the
Agreement will not have a significant impact on the human envi-
ronment.

Finally, Mr. Chairman, I would like to turn to consideration of
benefits that we might expect that the Agreement could bring the
United States.

First and foremost, the Agreement will strengthen the interna-
tional non-proliferation regime, support of which is a fundamental
United States national security and foreign policy objective. This is
done by setting a new standard for rigorous non-proliferation con-
ditions and controls in agreements for peaceful nuclear coopera-
tion.

In addition, as I have stressed throughout my testimony, the
Agreement contains all the consent rights and guarantees required
by U.S. law. Therefore, it substantially upgrades the United States
controls over peaceful nuclear cooperation with Japan. It includes
a number of additional controls which were not and are not in the
existing agreement which it would supplant.

It also provides a basis for the United States to work closely with
the Japanese in ensuring application of the most advanced safe-
guards and physical protection measures. The Agreement helps to
ensure a continuation of strong support from the Japanese on non-
proliferation issues generally, including the Non-Proliferation
Treaty, and controls on nuclear-related exports to countries of pro-
liferation concern. The Government of Japan has clearly stated its
commitment to non-proliferation in detail in a side letter accompa-
nying the Agreement.

Finally, Mr. Chairman, by affirming the United States intention
to be a reliable nuclear trading partner, the Agreement will help to~enureihe-contilattwrt-d"56tlv-of-U.S; rnuclear 'eipdi .........
Japan, including enrichment services with an average annual
value of over a quarter of a billion dollars, and component exports,
whose value is also very substantial, and whose export under the
terms of this Agreement will further extend our direct relationship
with the Japanese program and thereby our influence over it.



32

Mr. Chairman, I noted a number of points made in the opening
statements. I think I have addressed a number of them. A couple, I
have not. I would note specifically that it was suggested that air
shipment could occur without U.S. approval. I think I have made it
clear that that is not the case.

Secondly, I think I have noted the question and addressed the
question of the environmental impact statement. I am sure that we
can address that further if it is desired.

I hope that I have made it clear that while there are economic
considerations, in no way and at no time were those economic con-
siderations ahead of the fundamental non-proliferation concerns
which this Agreement addresses.

And, lastly, Mr. Chairman, we do not relinquish control, we do
not give nuclear carte blanche, we are not engaging as a result of
this Agreement in any unregulated trade. Precisely the opposite is
the case, and I hope my testimony has described this.

Mr. Chairman, the administration believes very strongly that
this is an excellent agreement, protecting the vital interests of the
United States, meeting the peaceful nuclear cooperation needs and
requirements of both the United States and Japan, and the admin-
istration strongly urges that the Congress give it favorable consid-
eration.

Thank you very much, Mr. Chairman, for bearing with me.
[Prepared statement of Ambassador Kennedy follows:]
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I am very pleased to have this opportunity today to testify

on the proposed new agreement between the United States and

Japan concerning peaceful uses of nuclear energy. It is a

special'pleasure because this agreement is a major step forward

toward the achievement of United States non-proliferation

goals. It is also a major step forward in support of United

States cooperation with Japan in major nuclear energy, uranium

enrichment and trade programs.

I would like to begin by describing the policy decisions

that underlay our negotiating strategy and about the course of

the negotiations themselves. I will then describe the

agreement itself, its key provisions and the manner in which it

meets all requirements of U.S. law. Following that, I will

address a concern that has arisen with respect to plutonium

transport under the agreement. I will conclude by outlining

the benefits that the new agreement will bring to the United

States.

As the members of this Committee know, the Nuclear

Non-Proliferation Act (NNPA) of 1978 established new, more

stringent non-proliferation conditions for inclusion in new

agreements for cooperation and required the President (in

4.
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section 404a) to initiate a program to seek to ,updte all

existing agreements to include the new standards. The existing

U.S.-Japan agreement for cooperation, which entered into force

in 1968, does not contain all the required provisions.

As a consequence, efforts to renegotiate the existing

U.S*.-Japan agreement were begun during the latter part of the

Carter Administration. The initial reaction of Japan. quite

frankly, was to question the need to accept new conditions in

its peaceful nuclear cooperation with the United States when

the existing agreement had many years to run, and particularly

when the new conditions stemmed entirely from the requirements

of U.S. domestic law.

The prospects for engaging Japan in a process leading to a

new or amended agreement became brighter early in 1981,

however, when Japan, seeking a more predictable basis on which

to plan for its long-term energy needs, raised the issue of

long-term U.S. consent to reprocessing. In May. 1981 President

Reagan and then - Prime Minister Suzuki of Japan issued a joint

communique in which it was agreed to work out a permanent

solution to reprocessing and related issues in Japan.

On July 16, 1981 the President issued a general policy

statement on non-proliferation and peaceful nuclear cooperation

in which he declared, "The Administration will .. 0 not inhibit



or set back civil reprocessing and breeder reactor development

abroad in nations with advanced nuclear power programs where it

does-not constitute a proliferation risk." I will return to

this policy decision in a moment, because it is essential to an

understanding of one of the key provisions of the proposed new

agreement.

In June, 1982 the President, acting on the recommendation

of all relevant Executive Branch agencies, including the

Department of State, the Department of Energy, the Arms Control

and Disarmament Agency, and the Department of Defense,

authorized the offer of an advance consent arrangement to Japan

concerning reprocessing and plutonium use subject to necessary

non-proliferation and statutory conditions (including adequate

safeguards and physical security and a continued strong

commitment by Japan to non-proliferation), in the context of

seeking a new or amended agreement for peaceful nuclear

cooperation.

Preliminary discussion began in 1982. Notwithstanding its

keen interest in obtaining advance long-term consent to

reprocessing, the Government of Japan was initially reluctant

to go to the Diet with a new or amended agreement imposing more

stringent non-proliferation conditions. Then, in the fall of

1985, the Government of Japan signalled its willingness to
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undertake presentation of a new agreement to the Diet and final

negotiations were begun. On January 17, 1987 the United States

and Japan reached agreement on a text, including an

implementing agreement containing advance, long-term consent

provisions. The President approved and authorized signature of

the agreement in October, and it was signed in Tokyo on

November 4, 1987.

As provided in section 123 of the Atomic Energy Act the

negotiations on the U.S. side were conducted by the Department

of State, with the technical assistance and concurrence of the

Department of Energy and in consultation with the Arms Control

and Disarmament.Agency. When appropriate, other agencies were

also consulted.

I mentioned a moment ago that U.S. policy on reprocessing

and plutonium use played a key role in the negotiations, since

it was the basis on which we constructed our offer of an

advance, long-term consent arrangement. With your permission,

Mr. Chairman, I would like, before turning to the actual

provisions of the agreement, to describe this policy, since it

continues to be misunderstood in some quarters, and unfairly

criticized in others.

This-Administration recognizes full well that plutonium is

a dangerous substance, and that its use must be carefully



controlled and safeguarded. In his July, 1981 statement

President Reagan reaffirmed categorically the U.S. commitment

to inhibit the transfer of sensitive nuclear material#

particularly where the danger of proliferation requires

restraint. It is our firm conviction that sensitive nuclear

facilities and activities should be limited to those countries,

and only those countries, where there will be no significant

risk of proliferation. We are alert to the potential risks of

reprocessing and plutonium use, and we have been at the very

forefront of international efforts to minimize them.

But at the same time the United States is simply not in a

position to dictate or prescribe a policy of denial in

reprocessing and plutonium use to stable, developed countries

-- such as Japan -- with advanced nuclear programs that regard

the use of plutonium as essential to meeting their future

energy needs.

The economic justification for these programs m~y well be

debatable. But economics it, not the principal mo .'ation.

More important by far is the determination of Jap& I a

number of other industrialized countries to achieve the highest

possible degree of self-sufficiency in energy production

capability. The oil shocks of the 1970's, and the sweeping

changes in the late 1970's in U.S. law and policy on U.S.



nuclear exports, were cause for considerable anxiety on the

part of these countries. They are now determined to develop an

energy infrastructure less vulnerable to changing demands and

limitations from outside.

There is, moreover, a misconception -- stubbornly resistant

to every effort at correction -- that the United States

controls the world's plutonium. The United States does not

control the world's plutonium. There is a very large quantity

of plutonium in countries with advanced civil nuclear programs

that is not subject to U.S. consent rights. According to one

conservative estimate, by the year 2000 Japan alone will have

accumulated about 11.3 metric tons of plutonium not subject to

U.S. control. Japan has repeatedly made clear that it

considers the use of plutonium essential, even crucial, to its

civil energy plans. already it has a large investment in an

active program of research, development and demonstration for

advanced nuclear fuel cycles using plutonium, and substantial

quantities of separated plutonium are already available for

use. Japan is familiar with the arguments against civil

plutonium use. It does not find them persuasive.

The increasing use of plutonium in civil nuclear power

programs does indeed pose new challenges for providing adequate

safeguards and physical protection. Plutonium is not just

* ~ * *..* ~ ~ -



another commodity, and cannot be treated as such. The United

States has taken the lead in developing improved, safeguards and

physical protection techniques, and the proposed new agreement

with Japan establishes the first comprehensive basis for

cooperation with another industrialized country to work

together to ensure that the most advanced safeguards and

physical protection measures are applied throughout the

sensitive portions of the other country's nuclear program, and

not just where material subject to the U.S. agreement is

present.

The United States has no general right, not can-we hope to

acquire such a right, to prevent Japan from using large

quantities of plutonium in its thermal recycle and fast breeder

reactor programs, our only realisti, option has been to try to

create a basis for working closely with Japan to ensure

application of state-of-the-art safeguards concepts and

physical protection measures. we have done this, and the

result is a draft agreement for cooperation that will make an

important contribution to the national security of the United

States.

At this point Mr. Chairman I would like to turn to the

provisions of the agreement itself.
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Let me stress-first of all that, contrary to many media

reports, it is not merely an agreement on reprocessing and

plutonium use, nor is it merely an agreement permitting the

transport by air of U.S.-origin plutonium from Europe to

Japan. Rather, the proposed new agreement establishes a

comprehensive framework for peaceful nuclear cooperation in all

its aspects between the United States and Japan, based on a

common commitment to the future of peaceful nuclear energy and

shared non-proliferation objectives. The agreement provides-

for cooperation in the supply and receipt of material, nuclear

material,\equipment and components, the supply and receipt of

services, including enrichment services; exchanges of

information on such subjects as healthr-safety, and the

environment; exchanges of experts: and other types of

cooperation that may be deemed appropriate by the parties.

Cooperation is subject to the provisions of the agreement

itself and all applicable treaties, laws, regulations and

license requirements of the parties. The transfer of

restricted data and sensitive nuclear technology under the

agreement is specifically excluded.

The new agreement satisfies all U.S. statutory

requirements, including all requirements of the NNPA.

Specifically, it includes all conditions and consent rights

required by section 123 of the NNPA for new agreements for
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cooperation. (Transfers of sensitive nuclear technology and

facilities may not be made under the agreement,-and thus the

provisions of section 123 regarding such transfers are not

required.) Lest there be any question about meeting the

Section 123 requirements, I would beg your indulgence at this

point to list the conditions and consent rights and point out

where in the agreement they may be found:

a. perpetual safeguards (Article 9 (1) a)

b. full-scope safeguards (Article 2 (2) a)

c. peaceful uses guarantee (Article 8 (2))

d. return of nuclear materials and equipment in certain

circumstances (Article 12 (1))

e. consent rights over retransfers (Article 4)

f. adequate physical security (Article 7)

g. consent rights over reprocessing, enrichment and alteration

of nuclear material (Article 5 (1)1 Article 6; and Article

5 (2))

h. the right to approve storage arrangements (Article 3)

.4
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Article 11 of the agreement states, and I quote: t "In order

to facilitate activities subject to Article 3, 4 and 5 of this

Agreement (i.e., storage, retransfers, and reprocessing and

alteration in form or content of nuclear material by means

other than irradiation], the parties shall make, consistent

with the objective of preventing nuclear proliferation and with

their respective national security interests, and perform in

good faith separate arrangements that will satisfy the

requirements for mutual agreement set forth in those Articles

on a long-term, predictable and reliable basis, and in a manner

42

The agreement has an initial term of 30 years, and will

continue in force indefinitely thereafter until terminated in

accordance with stated provisions. Either the United States or

Japan may terminate the agreement unilaterally at any time in

the event of specified breaches of the agreement, termination

or material violation of a safeguards agreement with the IAEA,

or other stated conditions. There are provisions for

consultation prior to termination, but these in no way detract

from the unilateral right to terminate. Likewise, there is a

requirement that the terminating party consider the economic

effects of its action, but this too in no way detracts from the

unequivocally unilateral right to terminate the agreement for

the causes specified. In the event of termination or

suspension, the mon-proliferation conditions and controls would

continue in effect as specified in Article 16.



that will further facilitate peaceful uses of nuclear energy in

their respective countries"

An implementing agreement, which constitutes An integral

part of the agreement for purposes of the Atomic Energy Act,

sets forth the separate arrangements called for in Article 11.

I would like to stress in this connection that Article 11 and

the agreement that implements it do not give up or dispense

with the consent rights contained in Articles 3. 4 and S.

Rather, they provide for the exercise of these rights on an

advance, long-term basis. And they are subject to very

stringent conditions and controls, including a U.S. right of

suspension.

The implementing agreement provides to Japan advance,

long-term consent for specified reprocessing, transfers,

alteration and storage of nuclear material subject to the

agreement so long as U.S. legal criteria are met and continue

to be met, including criteria relating to adequate safeguards

and physical protection. The consents apply to activities in a

specified Japanese program encompassing both existing

facilities and future facilities about which we have sufficient

information to make the necessary statutory determinations.

The safeguards concepts used as a basis for including future

facilities in the agreed program must be acceptable to the U.S.

* .~, ~ 7 .
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as well as Japan. This fact, coupled with the U.S. right to

suspend the advance consent arrangement if need be to prevent

an increase in the risk of proliferation or in the threat to

U.S. national security, enables us to make the requisite

statutory determinations nw in the case of certain future

facilities. The agreement includes four exchanges of notes

signifying agreement on safeguards concepts for a number of

such facilities.

In addition, the implementing agreement provides advance

long-term consent to the transfer of spent nuclear fuel subject

to the agreement from Japan to specified facilities in France

and the UK for reprocessing, and it requires the United States

to give EURATOM consent for the return of the recovered

materials from EURATOM to Japan. (I might note*

parenthetically, that the President, in submitting this

agreement to the Congress, enclosed for the information of the

Congress a draft exchange of notes between the United States

and EURATOM that would provide the requisite U.S. consent.

EURATOM has informed us that it is prepared in principle to

effect an exchange of these notes, with some minor

modifications.)

As I have indicated, the implementing agreement imposes

stringent conditions respecting the activities for which

advance, long-term consent is given:

4 ~4 4 4 .4 .4 4
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-- The nuclear material involved must be subject to

international safeguards satisfactory to the United States

at all times.

-- If a facility is to be added to the program to which the

advance, long-term consent applies, the safeguards

arrangement for the facility must accord with safeguards

acceptable to the United States; where necessary, this

means that the United States and Japan will need to develop

new safeguards concepts beyond those already contained in

the agreement.

-- Physical protection measures as required by Article 7 of

the agreement for cooperation must be maintained.

-- In the event of international transfers, the United States

must be notified prior to shipment or as soon as possible

thereafter and the material must be subject to another U.S.

agreement for cooperation upon transfer.

-- In the case of the return of the plutonium from EURATOM to

Japan, the Guidelines for the International Transportation

of Recovered Plutonium set forth in Annex 5 of the

implementing agreement must be satisfied.. These include

transfer exclusively by air (to minimize time spent in
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international transit), use of a polar route or another

route avoiding civil disorder and natural disaster, and

preparation of a transportation plan prior to each

shipment. The transportation plan must provide for armed

escorts; a determination of trustworthiness of persons

responsible for the shipments; isolation of the aircraft on

the ground redundant communications; detailed contingency

plans; and the use for shipments transiting or overflying

U.S. territory of shipment casks designed and certified by

both U.S. and Japanese authorities to maintain their

integrity even in a crash of the aircraft.

-- The cooperation and appropriate assistance of the United

States and all countries enroute must be secured prior to

each shipment in order to fulfill the Guidelines. This

means that the United States, and, if appropriate, other

governments, will be fully involved in the preparation of

any transportation plan and must be willing participants

for shipments to take place.

-- And finally - a point that should not be overlooked - the

nuclear material will be subject to all the conditions and

controls in the U.S.-Japan agreement for cooperation

itself, or, upon transfer, to the conditions and controls

in another U.S. agreement for cooperation.
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I think it should be clear that the advance, long-term

consent arrangement is not unconditional and not a "blanket

approval.*M

And quite apart from the conditions that carefully

circumscribe implementation of the advance, long-term consent

arrangement, the United States has the right -- an unequivocal,

unilateral right -- to suspend the arrangement in whole or in

part to prevent a significant increase in the risk of nuclear

proliferation or in the threat to U.S. national security caused

by exceptional cases. Exceptional cases would include, but not

be limited to, a material breach of the NPT or withdrawal from

its a material breach of a safeguards agreement with the IAEA;

and a material breach of the agreement or the implementing

agreement. It is difficult today to imagine that circumstances

would ever arise that would require suspension. But

nevertheless the unilateral U.S. right of suspension exists as

an ultimate means of protecting the U.S. national security and

to prevent significant increases in the risk of proliferation

Because of the important commitments entailed in the

implementing agreement and because the advance consent

provisions are similar in effect to an ordinary subsequent

arrangement under section 131 of the Atomic Energy Act, we have

V
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complied with all substantive and procedural criteria for

subsequent arrangements, or more stringent criteria, in our

processing of the agreement. Specifically, we have considered

whether the reprocessing and retransfers to which consent has

been given on an advance, long-term basis will result in a

significant increase of the risk of proliferation beyond that

which exists at the time the approval is requested. We have

concluded that these approvals will not result in a significant

increase of such risk. In making -this judgment we have, in

accordance with the standards embodied in section 131 (b) of

the Atomic Energy Act, given "foremost consideration to whether

or not the reprocessing and retransfers will take place under

conditions that will ensure timely warning to the United States

of any diversion well in advance of the time at-which (a3

non-nuclear-weapon state could transform the diverted material

into a nuclear explosive device." (It should also be noted

that the implementing agreement is an integral part of the

agreement for cooperation, which the President, pursuant to

section 123 of the Act, has determined will promote, and will

not constitute an unreasonable risk to, the common defense and

security -- an even more stringent standard.)

We have followed the same section 131 procedure and reached

the same conclusion of no significant increase in the risk of
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proliferation in the case of the proposed subsequent

arrangement under the U.S.-EURATOM agreement that will permit

certain provisions of the implementing agreement to be fully

carried out.

The Analysis of Approvals and Consents submitted by the

President to the Congress with the agreement explains in detail

the basis on which we reached our conclusion that the

implementing agreement and the associated subsequent

arrangements will not result in a significant increase in the

risk of proliferation. I would like to take a moment here,

however, to describe the factors we considered with respect to

"timely warning". We took into account a broad range of

technical, political and economic factors. We considered the

nature of the effort that would be required if Japan were to

decide to develop a nuclear explosive device, together with the

technical, industrial, material and human resources available

to Japan were it to implement a diversion decision. We

considered the indicators that might be expected to provide

timely warning, including the application of XAEA safeguards,

and the probability of changes in such indicators as Japan's

adherence to the NPT, its status as a U.S. ally, its stable and

democratic government, and the transparency of its nuclear

program. These factors all provide evidence that the United

States would have timely warning as envisioned in section
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131(b) (2) in the case of Japan# and giving foremost

consideration to this fact we concluded that the proposed

reprocessing and retransfers would not result in a significant

increase in the risk of proliferation.

As I have already mentioned, Mr. Chairman, the implementing

agreement includes, among other things, a commitment by the

United States to enter into a long-term, advance consent

arrangement with the European Atomic Energy Community

permitting the return from France and the UK of plutonium

recovered from the reprocessing of Japanese nuclear material of

U.S. origin. The Guidelines for the International

Transportation of Recovered Plutonium, contained in Annex 5 of

the implementing agreement, specify, among other things, that

such shipments must be by dedicated cargo aircraft, using a

polar route or another route selected to avoid areas of natural

disaster or civil disorder. A great deal of attention has been

focused on these pArticular provisions of the agreement, and a

great deal of concern has been voiced, most notably in Alaska

and in Canada, that such flights might pose a potential risk to

the populations and natural environments of the areas that

might be transited or overflown. Such concerns are quite

understandable, but they are also, the Administration is

convinced, unwarranted.
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The first point I would like to make is that the agreement

does not constitute a decision to ship plutonium over or

through any country, including the United States. It neither

obliges Japan nor authorizes Japan to overfly the United States

or land for refueling or any other purpose at an airport in the

United States. Any such decision would come much later, at the

time Qhen a transportation plan required by Annex S is

prepared. This plan, required prior to each shipment, must be

prepared with the cooperation and assistance of Japan and the

United States, the transferring government (France or the UK),

and all countries enroute. Such cooperation and assistance

must be secured in advance through appropriate liaison and

consultation with relevant authorities. No country, obviously,

is obliged to render its cooperation and assistance, and

without them, no plan that would involve that country would be

possible.

I have already mentioned the numerous stringent physical

protection requirements called for by Annex 5, many of which

will have the effect of enhancing the safety of the shipments

as well. I would like to return for a moment, however, to the

question of the shipment casks. These casks must be designed

and certified to maintain their integrity even in a crash of

the aircraft. This is the case for two reasons. First, the

terms of the agreement require it. Second, U.S. law and
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regulations require it, and the proposed agreement will not

displace the laws and regulations of any nation, including the

United States, governing the transportation of nuclear

materials. The Congress, notably in t -Scheuer-Amendment, has

already established strict statutory criteria for cask safety.

Thus, the responsibilities of the U.S. Nuclear Regulatory

Commission and the U.S. Department of Transportation to certify

the safety of the transport package in accordance with U.S.

standards are in no way affected by the proposed agreement. To

make this absolutely explicit, the Government of Japan has

provided a side letter to the agreement stating, in relevant

part, that any shipments transiting or even merely overflying

U.S. territorial jurisdiction must utilize shipment casks

certified by the U.S. Nuclear Regulatory Commission as meeting

the safety and environmental standards cvdf-ied-1-n--U.S. law and

regulations. In addition, the side letter further affirms that

the casks must also be certified byfJapanese authorities as

meeting standards expected to provide a level of safety and

environmental protection comparable to that-provided in current

U.S. Nuclear Regulatory Commission regulations. Thus, it is

the standards that Congress has already mandated that will

govern shipments under the agreement.

The NRC has already certified two casks, one for the

transport"of gram quantities and the other for the transport of

Z
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up to 2.0 kg of plutonium. These casks are currently available

for use in.the United States. They satisfy the rigorous

standards set forth in the Scheuer Amendment, which requires

casks "which will not rupture under'crash and blast-testing

equivalent to the crash and explosion of a high flying

aircraft." Efforts are underway to develop and certify a

larger cask for reasons of economy, but no shipments with such

a new cask by Japan or any country will be permitted unless it

meets U.S. requirements.

As I have said, the agreement does not specifically provide

for overflight or transit of U.S. territory. Nevertheless, the

Japanese are in fact considering such a route, and may propose

it if the agreement enters into force. Given this possibility,

the Department of Energy prepared an Environmental Assessment

taking into account the National Environmental Policy Act

(NEPA) concerning the potential for environmental impacts. The

Department of State, as well as other relevant agencies, was

consulted in the preparation of this document and has reached

its own judgment that the agreement will not have a significant

impact on the human environment.

The Environmental Assessment describes how all flights

transiting or overflying U.S. territory would have to comply

with applicable U.S. regulatory requirements, including Nuclear
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Regulatory Commission cask design criteria satisfying the

Scheuet amendment. The assessment further describes how for

all flights, even those not over U.S. territory, Japanese

regulations are expected to provide a level of safety and

environmental protection comparable to that provided in current

NRC regulations. Finally, the assessment reviews the

radiological dose and non-radiological impacts expected from

normal shipments. It indicates with respect to all of these

elements that the air shipments are not expected to have any

significant adverse environmental impacts.

The alternatives to the proposed course of action are also

addressed. The assessment indicates that none of the

alternatives are likely to have a substantially different

impact on the environment than the proposed action, but that

they could be less effective in meeting U.S. non-proliferation

objectives, more costly, or both.

Accordingly, responsible officials of the Department of

Energy and the Department of State have made findings of no

significant environmental impact with regard to the entry into

the proposed agreement with Japan and implementing arrangements

with EURATOM to permit the return of plutonium by air from

EURATOM to Japan.

-~1 >~~:



Zn accordance with established procedures# the

Environmental Assessment was prepared precisely to determine

whether an Environmental Impact Statement would be warranted.

And our conclusion, based on the results of the Environmental

Assessment, was that preparation of an Environmental Impact

Statement is not warranted. The Administration has taken all

prudent steps to ensure that the agreement will be implemented

with the utmost regard for safety as well as physical

security. We are absolutely committed to ensuring that the

agreement poses no hazards to the health, safety and

environment of Americans or residents of any other country.

I would like to turn finally, Mr. Chairman, to a

consideration of the benefits that we expect the agreement to

bring to the United States. At the very beginning of my

testimony I mentioned two of them.

First and foremost, the agreement will strengthen the

International non-proliferation regime, support of which is a

fundamental U.S. national security and foreign policy

objective, by setting a new standard for rigorous

non-proliferation conditions and controls in agreements for

peaceful nuclear cooperation.

In addition, the agreement contains all the consent rights

and guarantees required by U.S. law. It thus substantially



upgrades U.S. controls over peaceful nuclear cooperation with

Japan. The agreement establishes a detailed tracking system

for U.S.-origin nuclear material, particularly plutonium. It

provides a basis for the United States to work closely with

Japan in ensuring application of the most advanced safeguards

and physical protection measures.

The agreement also helps to ensure a continuation of strong

support from Japan on non-proliferation issues generally,

including the NPT and controls on nuclear-related exports to

countries of proliferation concern. The Government of Japan

has clearly stated its commitment to non-proliferation in a

side letter accompanying the agreement.

Finally, by affirming the U.S. intention to be a reliable

nuclear trading partner, it will help ensure the continuation

and growth of U.S. nuclear exports to Japan, including

enrichment services with an average annual value of more than

$250 million, and component exports whose value is also very

substantial.

Mr. Chairman, the Administration believes very strongly

that this is an excellent agreement, protecting the vital

interests of the United States while fully meeting the peaceful

nuclear cooperation needs and requirements of both the United

States and Japan. The Administration strongly urges that the

Congress give it favorable consideration.

This completes my prepared testimony, Mr. Chairman. I

would be pleased to answer any questions.

CAP
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IMPLICATIONS OF ADVANCE CONSENT ARRANGEMENT

Mr. BONKE. Well, thank you, Ambassador Kennedy, and as
always, you are very comprehensive and direct in your testimony,
and it certainly helps the committee better to understand the de-
tails in the pending agreement, and I think we are going to have to
narrow our focus so that we can determine whether or not there is
blanket authorization, carte blanche, and what other ways have
been altered in the new agreement from the policies and the prac-
tices and the criteria of the previous agreements.

As I understand, this is the third bi-lateral that we have with
Japan over nuclear cooperation, is that true?

Ambassador KENNEDY. I believe there was one, very narrow in
scope, which preceded the one in existence now.

The one of relevance is the one that exists now, which incorpo-
rates in some respects some of the conditions which the Non-Prolif-
eration Act sought. But in most cases, is much less desirable than
this Agreement.

Mr. BONKER. Well, since the Department of Energy, through
commercial contracts, provides about eighty-five percent of the ura-
nium enrichment services that go to Japan, it is plainly understood
why our country has a stake in how that nuclear material is dis-
posed of or altered or reprocessed, and that is why the Agreement
is so terribly important to ensure that we have the safeguards nec-
essary to protect both countries.

But let me ask you about this question of prior consent that is
implied or explicit in the previous agreements and the advance
consent arrangement in the pending agreement.

As I understand it, under the new Agreement, the case-by-case
review, which has been the practice in the past, would be replaced
by an advance consent arrangement for certain specified activities
and in certain specified facilities for that thirty-year duration of
the Agreement.

And I guess that raises a question of whether this is a blanket
authorization or a carte blanche, as you made reference to, wheth-
er by approving this agreement, we are, in effect, abandoning our
review and consent authority for the duration of the Agreement.

Now, you have stated that that is not the case, that the United
States will continue to maintain some leverage, if not all outright
authority, to suspend or to terminate shipments.

I guess what I would like to ask is where in, if you can be specif-
ic, that Agreement has the United States maintained its prior con-
sent. If we are not going to have case-by-case review, then what as-
surances do we have in the Agreement that we can exercise that
authority in the future?

LONG-TERM CONSENT CONTINGENT ON SAFEGUARD ARRANGEMENTS

Ambassador KENNEDY. May I take a couple of minutes to de-
scribe how the Agreement is structured in this respect and thus
what the results are?

Mr. Chairman, as I have said, these are not blanket consents, not
carte blanche. Rather, they are a way of implementing the consent
rights that exist in the law. They are advance long-term consents.
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Mr. BONKER. Now, when you -lay advance long-term, I just want
to make sure I underRtAnd this, are we talking about the duration
of the Agreement. thirty years?

Ambassador KENNEDY. The duration of the Agreement provided
that all conditions are met. Let me explain to what I am referring.

The consent rights that are provided in the three principal arti-
cles of the Agreement, 3, 4, and 5, are not given up. They are
simply being exercised in an advance long-term basis, subject to
very stringent conditions and controls.

The nuclear material must be subject to international safeguards
satisfactory to the United States at all times. No agreement or no
long-term consent can obtain unless the safeguards arrangements
are satisfactory to us.

To the 'extent they are not satisfactory, the agreement stops. If
something is to be added to the program to which the advance
long-term consent already applies, the safeguards arrangements for
the facility must accord with the safeguards acceptable to the
United States.

Now, where necessary, this means that the United States and
Japan will need to develop new safeguards concepts beyond those
already contained in the Agreement.

Mr. BONKER. Excuse me. You mean pursuant to the Agreement?
Are those safeguards going to be in place in the Agreement?

Ambassador KENNEDY. They will-for anything that is now cov-
ered, they must be in existence. For anything that would be added,
there must be an agreed safeguards concept which the Internation-
al Atomic Energy Agency considers would be satisfactory to estab-
lish a safeguards system which would meet its safeguards goals and
objectives.

MONITORING COMPLIANCE WITH SAFEGUARDS

Mr. BONKER. Yes, but if we do not have a continuing review, how
are we going to determine whether or not all those safeguards are
in place and the criteria are met?
-Ambassador KENNEDY. In two ways, Mr. Chairman.
First of all, they have to be satisfactory to us before the consent

is in place. If they do not exist at the time in full, we have to be
satisfied that they are developed in a way satisfactory to us and in
place.

When they are actually in place and the long-term consent then,
in effect, is being exercised, should there be any change, (a) the
International Atomic Energy Agency is administering those safe-
guards and would inform us. We would be aware of it.

Moreover, we would be in a position through reporting from the
Japanese on a regular basis to know precisely what is occurring.

Mr. BONKER. It seems to me in all due respect, Ambassador, that
we have abandoned a fundamental involvement in the on-going
shipment of separated plutonium by air across the United States.

At least on a case-by-case, you can review and see whether safe-
guards are in place, but if you are talking about safeguards that
supposedly are in place now, eight or nine or ten years from now,
you are not going to be around and probably a lot of others who
were involved in this Agreement are not going to be around, what
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assurances on a continuing basis on each of those flights will we
have that the safeguards and criteria are based?

It seems to me that we are abandoning that all together and,
hopefully, somebody else will detect something and report it to us
so that we can negotiate with the Japanese, but we are talking
about a disaster that could happen and then we are in a position of
going back and trying to construct the circumstances that brought
about the disaster.

U.S. CONSENT REQUIRED FOR TRANSPORTATION ARRANGEMENTS

Ambassador KENNEDY. Mr. Chairman, I understand the differen-
tiation you are making. Let me clarify it.

What I was talking about are the safeguards. Those are the con-
trols to be sure that there is no diversion of nuclear materials, etc.,
from facilities and activities where those materials are being used
in Japan.

Now, the concerns that you are expressing about transportation.
As I indicated, every single shipment, every single movement' of
that plutonium has to be subject to the agreement of the United
States. There has to be a particular specific plan developed for that
movement and that plan has to be acceptable, agreeable to the
United States.

That is how that part of the problem is taken care of.
ASSESSMENT OF ENVIRONMENTAL IMPACT

Mr. BONKER. Well, I will have some more questions, Ambassador,
but I would like to ask Mr. Martin and then I have to depart
myself for a few minutes and I will return.

Mr. Martin, there is a lot of concern that we do not have an envi-
ronmental impact statement in place so that we can anticipate
what the fallout might be if there is some kind of disaster or air
crash later on.

I note that there is some attention in the Agreement to EIS, but
is it sufficiently comprehensive to address all the questions that
will be raised here in the Congress?

Mr. MARTIN. Mr. Chairman, we have submitted for the record a
sixty-page report that we believe is comprehensive. Certainly, I un-
derstand the concerns of many in the House. I understand the con-
cerns of Senator Murkowski as well on the Senate side.

We would just ask that you study this carefully. We think that it
demonstrates that there is no need for further environmental
review, and we welcome your comments on that.

Let me also say that all the shipment casks, which have been de-
scribed, must be authorized and certified by the NRC and, indeed,
perhaps Admiral Zech can address that particular responsibility of
his.

I might also add that we do have the responsibility to review any
Japanese transport plans, which Ambassador Kennedy was discuss-
ing, to ensure that all safety and verifiable measures comply with
this Agreement. So, there is certainly a very important check
there.

84-594 - 88 - 3
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So, I commend the report to the committee-I would be glad to
talk about this in detail today. Perhaps you would like to study it
further, and we could come back and work with you bilaterally.

Mr. BONKER. Let me just state that we have here, I think, for the
record, an environmental impact assessment where an EIS pro-
vides the Congress and the public more comprehensive informa-
tion..

But I am a little disturbed by some of the conclusions. One, the
environmental consequences of the proposed action are limited to
those associated with air transport of plutonium oxide from Europe
to Japan and are predicted to be minor. Radiological dose under
normal conditions will be to the transport crew.

The radiological risk from a major transport accident involving a
crash of the plane followed by a fire is also very small.

Is this the kind of evidence on which we should place trust and
the assessment here that if there is a transport accident, that it is
going to be minor, the risk very small to other surrounding popula-
tions? Are you saying that there is no serious risk beyond this asso-
ciated with an air transport crash that is carrying several hundred
pounds of separated plutonium?

Mr. MARTIn. I will just repeat what the report says, Mr. Chair-
man, and I prefer not to excerpt, three or four sentences out of it
like you have.

CRITICISM OF ENVIRONMENTAL ASSESSMENT BY DOE

Mr. BONKER. Is this a report prepared by the DOE?.
Mr. MARTIN. It is. It is prepared by our Assistant Secretary for

Environment, Safety and Health.
Mr. Chairman, as you know, we have responsibility for monitor-

ing nuclear facilities of the Department of Energy. We have a great
deal of expertise in this particular area, and this study concludes
that there will be no significant impact on the environment.

But, again , I welcome your critique. We welcome your comments.
Mr. BONKER. Well, Mr. Martin, let me just say that we in Wash-

ington State are well aware of DOE's track record in this area, and
your reputation is not of good standing in our state.

I really personally cannot accept any EIS or environmental as-
sessment from DOE. I think we are going to have to involve the
EPA or an outside agency because Hanford is living testimony to
the fact that in the past, you have largely ignored environmental
and safety-related problems associated with nuclear production.

But this is a subject we can carry forth, but I really feel that
before I can put my approval on this Agreement, I am going to
need a report on environmental impact from someone other than
DOE.

At this time, I would like to turn the chair over to Congressman
Solarz, who will chair for the remaining time.

Mr. SOLARZ. Mr. Wulf, I believe you are next.

STATEMENT OF NORMAN WULF, ACTING ASSISTANT DIRECTOR
FOR NUCLEAR AND WEAPONS CONTROL, U.S. ARMS CONTROL
AND DISARMAMENT AGENCY
Mr. WuLu. Thank you, Mr. Chairman.
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I do have a statement, the full text of which I would like to
submit for the record, and just make some summary remarks.

I am pleased to appear before this distinguished committee today
to discuss the Proposed Nuclear Cooperation Agreement Between
the United States and Japan. This committee has already received
ACDA's Nuclear Proliferation Assessment Statement on the Agree-
ment.

In the statement, we concluded that the Agreement will signifi-
cantly strengthen our non-proliferation interests. The Agreement is
in our non-proliferation interests for a number of reasons.

First, the Agreement contains new or extended consent rights
and guarantees as compared with existing agreements. As elaborat-
ed in ACDA's Nuclear Proliferation Assessment Statement, this
Agreement contains all of the requirements mandated by the
Atomic Energy Act and the NNPA. It does provide for a significant
strengthening of U.S. non-proliferation control.

Second, the Agreement provides for strengthened physical securi-
ty measures, particularly in the international transport of separat-
ed plutonium. Our willingness to offer long-term approval for re-
processing of plutonium presented an excellent opportunity to
work with Japan to define tight and effective guidelines and proce-
dures for the secure international transport of this plutonium.

Third, the Agreement will result in implementation in Japan of
safeguards concepts containing elements that will maximize safe-
guards effectiveness, particularly for future reprocessing plants
and other facilities that will use plutonium.

The concepts call for advanced technical measures, procedures
and administrative arrangements requiring a high degree of coop-
eration between Japan and the IAEA.

As stated in ACDA's Nuclear Proliferation Assessment State-
ment, the safeguards and other control mechanisms and the peace-
ful use assurances contained in the Proposed Agreement are ade-
quate to ensure that any assistance furnished thereunder will not
be used for any military or nuclear explosive purpose.

Moreover, we believe that these safeguards requirements as well
as Japan's commitment to the non-proliferation policy statement
will enable the IAEA to apply safeguards effectively and efficiently
at future as well as existing Japanese facilities.

In addition to these benefits, the Agreement establishes require-
ments for detailed reporting requirements and improved tracking
systems for the U.S. origin nuclear material, particularly plutoni-
um. This will provide additional assurance of the ,proper use and
disposition of U.S. materials in accordance with U.S. consent rights
and non-proliferation controls.

Past friction with the United States concerning Japan's nuclear
program made it wary of granting further controls to the United
tates. Thus, U.S. willingness to exercise the most important of

these controls, over reprocessing, in a stable, predictable way, was
a major incentive for Japan to conclude the new Agreement.The new Agreement, therefore, contains provisions which pro-
vide advance long-term consent to Japan for specified activities.
This advance consent has led some to argue that-the U.S. is foster-
ing a plutonium economy. This mis-states the issue.
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The issue that the U.S. must decide is not whether Japan should
use plutonium. That is a decision for the Japanese Government. It
is one that Japan has already made. It is using plutonium and will
continue to use plutoniumh in its civil nuclear program.

The issue the U.S. must decide is whether to allow the reprocess-
ing of spent fuel that is subject to U.S. control so that the plutoni-
um it contains can be used in Japanese programs.

If we say no, Japanese use of plutonium not subject to U.S. con-
trol will continue and expand. Our opposition would slow the pace,
but it would not halt Japanese use of plutonium. On the other
hand, if we do say no, I do not think I need to elaborate on how
responsive Japan will be to our suggestions on such issues as safe-
guards and physical security for plutonium.

Since plutonium use will occur regardless of U.S. action, the
issue, I believe, is how best the U.S. can influence how that use
occurs.

If we say yes, then we must decide whether to do it on a case-by-
case or on advance programmatic basis. Some may assert that case-
by-case is preferable to programmatic approval, but the argument
in favor of a programmatic approach is compelling. The argument
for case-by-case is that we use each individual case to incremental-
ly obtain that which we desire. However, such bargaining is diffi-
cult and not always successful. Further, the Japanese bitterly
resent their needs being held hostage to our incremental demands.

What is needed now are agreed rules before future plants are
built. There is a fundamental difference between a forward-looking
U.S./Japan cooperative endeavor that will anticipate problems and
solve them in advance in order to ensure the best safeguards and
physical protection measures for the fuel source that Japan has
chosen to use, as opposed to an incremental case-by-case attempt to
impose new solutions on old problems.

For example, one cannot through incremental changes backfit all
safeguards and physical security measures that may be desired into
a facility which has already been constructed, but you can design
such features into a plant that has yet to be built.

ACDA is confident that this Agreement will foster just this sort
of cooperation.

Some may even concede that while we are likely to have greater
influence under a cooperative programmatic approach than under
attempts to extract changes from case-by-case bargaining, there
would still be trouble because this Agreement provides such pro-
grammatic consent for thirty years and a lot is going to change
during such a long period.

U.S. interests, however, are protected because programmatic con-
sent can be suspended. Of course, no one should expect that this
suspension right will be exercised capriciously either under a case-
by-case or a programmatic approach.

The Agreement specifies that if there is an increased risk of pro-
liferation or an increase in the risk to our national security, we can
suspend the Agreement in whole or in part. Surely, that is the ap-
propriate standard for suspension.

Finally, I would note that we are not prepared to consider pro-
grammatic consent-to plutonium for a large number of countries,
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ofily those that have advanced fuel cycles and the best non-prolif-
eration credentials.

In conclusion, Mr. Chairman, it is ACDA's judgment that the
new Agreement will strengthen the nonproliferation regime, sup-
port of which is fundamental to our national security policy objec-
tives.

Thus, ACDA believes the Agreement is fully in U.S. national in-
terests.

Thank you, Mr. Chairman.
[Prepared statement of Mr. Wulf follows:]
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PREPARED STATEMENT OF NORMAN A. WuLF, ACTING ASSISTANT DIRECTOR FOR
NUCLEAR WEAPONS CONTROL U.S. ARMS CONTROL AND DISARMAMENT AGENCY

Mr. Chairman:

I am pleased to appear before this distinguished Committee

today to discuss the proposed peaceful-nuclear cooperation

agreement between the United States and Japan. This agreement

is the result of almost five years of discussions and negotia-

tions between the two countries and will replace the existing

1968 agreement.

This Committee has already received ACDA's Nuclear Pro-

liferation Assessment Statement on the agreement, which we

provided to the President prior to his approval of the

agreement. In the assessment statement, we concluded that the

agreement, which has an initial term of thirty years and which

establishes a comprehensive framework for peaceful nuclear

cooperation between the two countries, will significantly

strengthen our non-proliferation interests. Moreover, it will

place US-Japan nuclear relations on a solid and stable footing.

The new agreement is in our non-proliferation interests

for a number of reasons. First, the agreement contains new or

expanded consent rights and guarantees as compared with the

existing agreement. This satisfies the requirement set forth

in the 1978 Nuclear Non-Proliferation Act (NNPA) that calls for

existing agreements for cooperation to be renegotiated so as to

include additional requirements established by the NNPA for new
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agreements. These include having a consent right over the

storage of plutonium in a given country and over the repro-

cessing of non-US origin fuel irradiated in US reactors.

As elaborated in ACDA's Nuclear Proliferation Assessment

Statement this agreement contains all of the requirements
mandated by the Atomic Energy Act and the NRPA. It thus

provides for significantly strengthened US non-proliferation

controls.

Second, the agreement provides for str-engthened physical

security measures, particularly in the international transport

of separated plutonium. Our willingness to offer long-term

approvals for reprocessing'and plutonium use presented an

excellent opportunity to work with Japan to define tight and

effective guidelines and procedures for the secure interna-

tional transport of plutonium. Moreover, continued adherence

to these guidelines for international transport is a condition

for continuation of long-term consent. The.agreement also

calls for continued consultations on physical protection

measures and will permit updating of these guidelines as

necessary. It is anticipated that the guidelines in the

US-Japan agreement will help establish broader international

norms in this area, in particular for shipments and protection

of Japanese plutonium not covered by US consent rights. .

* -*-
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Third, the agreement will result in implementation in

Japan of safeguards concepts containing elements that will

maximize safeguards effectiveness, particularly for future

reprocessing plants and other facilities that use plutonium.

The concepts call for advanced technical measures, procedures,

and administrative arrangements requiring a high degree of

cooperation between Japan and the IAEA. For example, the

concepts call for facilities to be designed to facilitate the

application of safeguards, an outcome that requires con-

sultations with the IAEA early in the design process.

Japan has already developed and installed an advanced

safeguards system for IAEA use at its new plutonium fuel

fabrication facility and is cooperating with the Department of

Energy in the development of additional safeguards measures at

this plant. In addition, Japan ha established a special

support project to the IAEA to promote development of a safe-

guards approach that will satisfy the requirements of the

safeguards concept for reprocessing plants. As with physical

security we anticipate that these enhancements in safeguards on

plutonium will influence the IAEA and other countries to adopt

similar measures.

The United States has held regular bilateral meetings with

Japan for a number of years on the full range of IAEA safe-

guards technical matters. In fact, such meetings are taking
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place this week and include discussions on safeguards at the

future reprocessing plant and a visit to the plutonium fuel

fabrication facility. This close relationship on safeguards

matters provides us ith additional influence on the imple-

mentation of safeguards in Japan.

As stated in ACDA's Nuclear Proliferation Assessment

Statement, the safeguards and other control mechanisms and the

peaceful use assurances contained in the proposed agreement are

adequate to ensure that any assistance furnished thereunder

will not be used to further any military or nuclear explosive

purpose.- Moreover, we believe that these safeguards require-

ments as well as Japan's commitment in the non-proliferation

policy statement will enable the IAEA to apply safeguards

effectively and efficiently at future as well as existing

Japanese facilities.

In addition to these benefits, the agreement establishes

the requirements for detailed reporting requirements and an

improved tracking system for US-origin nuclear material,

particularly plutonium. This will provide additional assurance

of the proper use and disposition of US materials in accordance

with US consent rights and non-proliferation controls.

Past frictions with the United States concerning Japan's

nuclear program made it wary of granting further controls to
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the United States. Thus, US willingness to exercise the most

important of these controls -- over reprocessing -- in a

stable, predictable way was a major incentive for Japan to

conclude a new agreement.

The new agreement, therefore, includes provisions which

provide advance, long-term consent to Japan for specified

reprocessing, transfers, alteration, and storage of nuclear:

material so long as US statutory criteria are met, particularly

criteria relating to adequate safeguards and physical

protection. It also provides advance consent to the transfer

of spent nuclear-fuel from Japan to France and the United

Kingdom for reprocessing, and requires the United States to

provide the European Atomic Energy Community (EURATOM) with our

consent for the return of the recovered plutonium from EURATOM

to Japan under specified conditions, including special physical

protection arrangements for international transportation.

Some may argue that this advance consent is equivalent to

waiving US rights. In fact, the agreement sets forth in great

detail the precise conditions that the Japanese must meet for

the advance consent to operate. If one of the conditions is

not met for a particular activity, advance consent does not

apply to that activity. Moreover, the agreement provides

unambiguously for the United States to suspend advance consent

for some or all activities requiring US consent if necessary to



prevent significant increases in the risk of nuclear pro-

liferation or increases in the threat to our national security.

In this connection, it is useful to bear in mind that

Japan is a close ally of the United States and has an advanced

nuclear program and excellent non-proliferation credentials.

It is both a party to the Treaty on the Non-Proliferation of

Nuclear Weapons (NPT) and a longstanding member of the Interna-

tional Atomic Energy Agency (IAEA). This agreement recognizes

and is based upon Japan's excellent non-proliferation creden-

tials and close relationship with the United States. It was in

recognition of these facts that President Reagan authorized

this special approach to nuclear cooperation with Japan in 1982.

ACDA anticipates another benefit that will result from the

agreement will be even better non-proliferation cooperation

betweeen the US and Japan. Japan's cooperation on a broad

range of non-proliferation issues in such areas as nuclear

export cases, suppliers' coordination, and increased adherence

to the NPT has been very good. By making US-Japan peaceful

nuclear cooperation predictable and removing a source of past

friction, the agreement goes far in creating an atmosphere

conducive to maintaining and improving this cooperation. As a

first indication of improved cooperation, the United States and

Japan plan to commence twice yearly, bilateral,

non-proliferation discussions in 1988.



The agreement also affirms the US intention to be a reli-

able and predictable trading partner with a close ally which

has an advanced fuel cycle and excellent non-proliferation

credentials. Thus, the agreement will help to ensure the,

continuation and growth of US nuclear exports to Japan,

including enrichment services currently valued at approximately

$250 million annually and other nuclear exports of substantial

value.

It is ACDA's judgment that the new agreement will

strengthen the non-proliferation regime, support of which is a

fundamental US national-security and foreign policy objective.

Thus, ACDA believes that the agreement is fully in US national

interests. After a thorough examination of this agreement, I

trust that you and the whole Congress will agree.

Thank you.
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Mr. SoI =z. Mr. Zech, you are at bat.

STATEMENT OF HON. LANDO W. ZECH, CHAIRMAN, U.S. NUCLEAR
REGULATORY COMMISSION

Mr. ZECH. Thank you, Mr. Chairman.
Mr. Chairman, members of the committee, I am pleased to

appear before you today to discuss the originally-proposed Nuclear
Cooperation Agreement Between the United States and Japan.

The Proposed Agreement was transmitted to the Commission on
February 17, 1987, for its review and recommendations in accord-
ance with Section 123 of the Atomic Energy Act. Under that sec-
tion, the Executive Branch, which negotiates nuclear cooperation
agreements, is required to consult with the NRC before submitting
a proposed agreement to the President for approval.. The NRC's concurrence is not required. We comment as to
whether a proposed agreement is in keeping with statutory re-
quirements, the potential impact on NRC licensees, and whether
the agreement is consistent with United States Government policy,
as we understand it.

The Commission completed its analysis of the Japanese Agree-
ment in July and transmitted its views to the President. I would
like to discuss our thoughts with you now.

While recognizing the importance attached to the relationship
between the United States and Japan, and Japan's good non-prolif-
eration credentials, the Commission could not recommend that the
President approve the Proposed Agreement due to concerns over
the proposed implementation of safeguards.

Our primary concern is the provision granting long-term pro-
grammatic approval for the use of U.S.-controlled plutonium in
Japanese facilities which do not now exist. Providing such approval
for U.S.-supplied materials and Japanese processing facilities,
which have not yet been built, and for which proposed safeguards
measures have not been fully developed or routinely used by the
IAEA, does not seem like a prudent action from a nuclear non-pro-
liferation perspective.

The prospective Japanese facilities will be larger than any others
of the type currently constructed or operating in a non-nuclear
weapons state. According to the Department of State, the accepta-
ble quantity of plutonium which is not accounted for will increase
proportionately with the size of the facility. Material which cannot
be accounted for due to technical limitations in material control
and accounting could go as high as several hundred kilograms of
plutonium per year, per facility.

The NRC believes this raises significant concerns. The Commis-
sion, therefore, believes that the United States Government should
not commit itself, as the Proposed Agreement does to giving pro-
grammatic approval for plutonium use in future facilities when ex-
tensive effort is still required to develop acceptable safeguard meas-
ures.

For these future facilities, the Commission recommends the con-
tinuation of the advance consent; that is, case-by-case provisions
that are in effect under the existing agreement with Japan.
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On another matter, the Atomic Energy Act requires that the
United States retain the right to require that foreign countries
return plutonium produced through the use of U.S.-transferred nu-
clear material or complete nuclear facilities. The Proposed Agree-
ment appears to go beyond legal requirements contained in the
Atomic Energy Act in that it makes this requirement reciprocal
and refers not only to nuclear material and complete nuclear facili-
ties, but also to components.

The Commission does not support the provision in the Agree-
ment giving Japan the right to require the U.S. to return any plu-
tonium produced in U.S. facilities that use Japanese components.
The Commission questions the non-proliferation policy rationale of
a provision whereby a nuclear weapons state would return plutoni-
um to a non-nuclear weapons state.

The Commission believes that this could be unwise, even if the
particular circumstances under which this might take place are ex-
tremely unlikely.

Accordingly, this Proposed Agreement, in extending reciprocal
return rights to Japan goes beyond legal requirements and might
not be prudent.

We also raised the issue that under the Proposed Agreement, it
appears that if the Japanese were to decide that the United States
was not implementing the Agreement in good faith, the dispute
might be settled by an arbitral tribunal. We appreciate the State
Department's clarification that the use of an arbitral tribunal
would require the United States consent. The State Department's
response resolves this concern.

Finally, we are concerned that the Proposed Agreement provides
for tracking and reporting of Japanese origin components and the
plutonium produced from those components in the United States.

The Commission believes that the non-proliferation benefits to be
gained by the United States are not sufficient to justify the signifi-
cant extensive tracking and reporting requirements being placed
on the United States nuclear industry and the United States Gov-
ernment.

Moreover, there is no statutory requirement to track components
and the plutonium produced therefrom. In addition, the Nuclear
Regulatory Commission may lack the authority to enact the regula-
tions needed to effectively implement the provisions. Therefore, the
provisions in some cases may be difficult to enforce.

Despite these concerns, if the Agreement is allowed to take
effect, the Nuclear Regulatory Commission will do all it can to im-
plement its responsibilities under the Agreement.

Mr. Chairman, that concludes my remarks. I am prepared to
answer any questions you may have.

[Prepared statement of Mr. Zech follows:]
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PREPAmSTATEM or HoN. ADoW. Zw , ,CHA MAN,
U.S. Nu ER EULATORY Com ION

Mr. Chairman, members of the Committee, I am pleased to appear before you

today to discuss the recently proposed nuclear cooperation agreement

between the United States and Japan.

The proposed agreement was transmitted to the Commission on February 17,

1987 for its review and recommendations in accordance with Section 123 of

the Atomic Energy Act. Under that section the Executive Branch, which

negotiates nuclear cooperation agreements, is required to consult with

the NRC before submitting a proposed agreement to the President for

approval. The NRC's concurrence is not required. We comment as to

whether a proposed agreement is In keeping with statutory requirements,

the potential impact on NRC licensees, and whether the agreement is

consistent with U.S. Government policy as we understand it.

The Commiosion completed its analysis of the Japanese agreement in July

and transmitted its views to the President. I would like to discuss our

thoughts with you now.

While recognizing the importance attached to the relationship between the

United States and Japan, and Japan's good nonproliferation credentials,

the Commission could not recommend that the President approve the

proposed agreement due to concerns over the proposed implementation of

safeguards.

Our primary concern is the provision granting long term, programmatic

approval for the use of U.S. controlled plutonium in Japanese facilities

which do not now exist. Providing such approvals for use of U.S.
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supplied materials in Japanese reprocessing facilities, which have not

yet been built, and for which proposed safeguards measures have not been

fully developed or routinely used by the [AEA, does not seem like a

prudent action from a nuclear nonproliferation perspective. The

prospective Japanese facilities will be larger than any others of their

type currently constructed or operating in a non-nuclear weapons state.

According to the Deparment of State, the acceptable quantity of plutonium

that is not accounted for will increase proportionately with the size of

the facility. Material which cannot be accounted for due to technical

limitations in W.terial control and accounting, could go as high as

several hundred kilograms of plutonium per year, per facility. The NRC

believes this raises significant safeguards concerns. The Commission

therefore believes that the U.S. Government should not commit itself, as

the proposed agreement does, to giving programmatic approval for

plutonium use in future facilities when extensive effort is still

required to develop acceptable safeguards measures. For these future

facilities the Commission recommends the continuation of the advance

consent (i.e., case-by-case) provisions that are in effect under the

existing agreement with Japan.

On another matter, the Atomic Energy Act requires that the United States

retain the right to require that foreign countries return plutonium

produced through the use of U.S. transferred nuclear material or complete

nuclear facilities. The proposed agreement appears to go beyond legal

requirements contained in the Atomic Energy Act in that it makes this

requirement reciprocal and refers not only to nuclear material and



75

complete nuclear facilities, but also to components. The Commission does

not support the provision In the agreement giving Japan the right to

require the U.S. to return any plutonium produced in U.S. facilities that

use Japanese components. The Comission questions the non proliferation

policy rationale of a provision whereby a nuclear weapons state would

return plutonium to a non-nuclear weapons state. The Commission believes

that this could be unwise, even if the particular circumstances under

which this might take place are extremely unlikely. Accordingly, this

proposed agreement, in extending reciprocal return rights to Japan, goes

beyond legal requirements and might not be prudent.

We also raised the issue that under the proposed agreement it appeared

that if the Japanese were to decide the U.S. was not Implementing the

agreement in "good faith", the dispute might be settled by an arbitral

tribunal. We appreciate the State Department's clarification that use of

an arbitral tribunal would require U.S. consent. The State Department's

response resolves our concern.

Finally, we are concerned that the proposed agreement provides for

tracking and reporting of Japanese-origin components and the plutonium

produced from those components in the U.S. The Commission believes that

the nonproliferation benefits to be gained by the U.S. are not sufficient

to Justify the significant and expensive tracking and reporting

requirements being placed on the U.S. nuclear industry and the U.S.

Government. Moreover, there is no statutory requirement to track

components and the plutonium produced therefrom. In addition, the NRC

X.,
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may lack the authority to enact the regulations needed to effectively

implement the provisions. Therefore, the provisions in some cases may be

difficult to enforce.

Despite these concerns, if the agreement is allowed to take effect, the

NRC will do all that it can to implement its responsibilities under the

agreement.

Mr. Chairman, that concludes my remarks: I am prepared to respond to any

questions that the Committee may have.
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CONCERN OVER SAFEGUARDING OF FUTURE TECHNOLOGIES

Mr. SoLARz. Thank you very much, gentlemen.
This is an extraordinarily complex question here, and we hope to

get a better understanding of it.
Let me begin, if I may, by asking a few questions here. I gather

that much of the controversy relates to this decision to provide ad-
vance programmatic approval as opposed to a case-by-case approv-
al, and perhaps, Mr. Zech, you would be the best one to answer
this, although everybody else can join in.

My question would be, why do we need a case-by-case approval
with an adequate comprehensive programmatic approval? In other
words, if the programmatic approval incorporates a series of crite-
ria and guidelines that appear to address and satisfy our concerns,
then why should not that be sufficient?

Mr. ZECH. In our judgment, Mr. Chairman, the advance program-
matic approval is not sufficiently defined. The reference is to con-
cepts and measures that in our judgment are simply not in place.
The technology today for safeguards simply does not give us the
confidence we would need to give advance consent to those con-
cepts.

Mr. SOLARZ.-Well, I am not familiar with the precise language on
this, but supposing there is a provision in there which says that
these plants will have to be built in such a way, the material
cannot be diverted or that other protections are built in. Presum-
ably if a determination is made that they have not taken the neces-
sary steps to deal with some of these problems, it would not meet
the programmatic approval either.

Mr. ZECH. That is true. On the other hand, when you consider
the advance consent provision, I think it is important to recognize
that Japan has the proposal to build a very large reprocessing facil-
ity. Some 800 metric tons.

Now, that is much larger than the facility that they have now
which has a design capacity of approximately 200 metric tons. I vis-
ited that facility in Tokai-Mura. I will say that it is a very well run
facility. I personally went through the plant. I was impressed by
the Japanese competence, their commitment to safety and their
generalattitude of doing it right.So, there is in Japan a very serious discipline and attention to
detail. It is an impressive facility.

On the other hand, that is today's technology. Today's technology
will be challenged, Mr. Chairman, to accomplish the safeguards
and assurances that we need. So, when you look to the future and
build a much larger plant than that, that is our concern. It is not
today's concern, but it is a future concern.

AGREEMENT PROVIDES FOR SUSPENSION OF PROGRAMMATIC CONSENT

Mr. SOL z. Mr. Kennedy, how do you respond to the argument
that we do not know about these new technologies and, therefore,
how can we satisfactorily or adequately view programmatic approv-
al for a facility whose technology we do not yet know what it will
be?

Ambassador KENNEDY. Mr. Chairman, I understand he position
that Chairman Zech is suggesting. But, let me say that simply be-
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cause a plant has not yet been built, it does not mean that a safe-
guards concept which fully articulates the conditions under which
that plant will operate and the conditions under which it will be
safeguarded with the measurement standards that are required
and the techniques to be followed, cannot be spelled out.

It has to be spelled out, indeed, to our satisfaction.
Mr. SOLARZ. Is it spelled out in the Agreement?
Ambassador KENNEDY. In the Agreement?
Mr. SOLARZ. Yes.
Ambassador KENNEDY. There are a whole series of criteria and

the general concepts as they apply to future plants not yet built
are also spelled out.

Mr. SOLARZ. Let me ask you--
Ambassador KENNEDY. And I ask if you will look, indeed, in this

document, which the Chairman, Chairman Bonker, made reference
to starting at page 102, the safeguards approaches are described in
some detail.

If I may, let me ask a safeguards expert who has worked both
with the Japanese and with the IAEA in developing these concepts
to comment further, if I might.

Mr. Kessler was a member of the team th"t developed the con-
cepts in great detail.

Mr. SOLARZ. Well, before he does that, let me ask you one follow-
up question.

What happens if the new faciP',' is built or if the new facility is
operated in a way that we bel.-,!, violates this programmatic ap-
proval that we have given?

Ambassador KENNEDY. We would have the right to suspend the
prog atic consent in respect to that facility.

Mr. SOLARZ. What would that then mean operationally?
Ambassador KENNEDY. Operationally, it means that we would

inform the Japanese that they no longer have our consent for the
operation of that facility in respect to any material of U.S. origin.

Mr. SOLARZ. So---
Ambassador KENNEDY. It would have to stop.
Mr. SOLARZ. Right. So, in effect, even though we do not have a

case-by-case approval of the arrangements fqr each future facility,
by virtue of the programmatic approval, whihl is about to be de-
scribed, if we reach the judgment on a case-by-case basis that a
particular future facility is being operated in ways which are in-
compatible with that programmatic approval, we have the right on
a case-by-case or facility-by-facility basis to say that we believe in
our unilateral judgment that this is not in keeping with the pro-
grammatic agreement and, therefore, unless you bring it into com-
pliance, we will deny you the right to use any U.S. materials in
that facility?

Ambassador KENNEDY. This is correct, Mr. Chairman, and, need-
less to say, that is a very serious step, one that we would not take
lightly. We would want to consult with the Japanese to be sure
that before we actually terminated, we found out whether, indeed,
they were prepared to or could modify the system to agree with the
standards that we have agreed to.

Mr. SOLARZ. I did not catch your name, sir.
Ambassador KENNEDY. Mr. Kessler.
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CONCEPT PAPERS BUILD ON IAEA SAFEGUARD PRINCIPLES

Mr. SoLARz. Mr. Kessler. You are about to, hopefully, succinctly
explain what the conceptual provisions are for this programmatic
approval dealing with the traditional concerns of safeguards, and
when you are finished, perhaps Mr. Zech can tell us why he be-
lieves these programmatic assurances are inadequate and why they
are not capable of dealing with any new technology.

Yes.
Mr. KESSLER. Thank, you, sir. 1

I will not seek to give you a lecture on the details of safeguards
principles, but the concept papers build on and incorporate by ref-
erence the safeguards principles that the IAEA has established,
which are quite detailed and extensive, and which the IAEA uses
in applying its safeguards to all facilities in the world.

These concept papers emphasize certain points, go beyond the
IAEA principles in certain points, and establish the levels of per-
formance and the nature of the performance which will be re-
quired of any safeguards regime in order for the Japanese to
inform the United States that a facility meets the standards and
we would then agree to put it under programmatic approval.

So, it establishes a very high threshold. It does not say how one
does that; it says what one must do.

Mr. SOLARZ. Right. And that is compatible with existing IAEA
safeguard requirements and goes beyond them in some instances?

Mr. KESSLER. Yes, sir.
Mr. SOLARZ. There are no areas where it falls below them?
Mr. KESSLER. No, sir, there are none.
Mr. SOLARZ. Okay.
Mr. KESSLER. If I may make one other point, sir.
Mr. SOLARZ. Yes. Thank you.
Mr. KESSLER. In this case, the United States will be informed in

some detail of the safeguards that are being applied at a particular
facility and will have an open window for the period of the agree-
ment.

In a case-by-case approval, we have a window of an established
duration following which we do not have a window until they ask
us again for further consent.

CONCEPTS NOT FULLY DEVELOPED

Mr. SOLARZ. Mr. Zech, what is wrong with that seemingly reason-
able presentation?

Mr. ZECH. Well, first of all, I agree with the concepts, but the
thing wrong is that we are counting on concepts that are not neces-
sarily fully developed.

From the NRC s standpoint, we are looking for facts. We are
looking for scientific, engineering, technical facts-when something
works we will see that in these concepts. They are not there yet.
The technology of safeguards has not advanced to the point where
these things are achievable.

'J. Christian Kasler is the Foreign Affairs Officer for the Office of Nuclear Technology and
Safeguards, Nuclear Energy and Energy Technology Affairs, Bureau of Oceans and Internation-
al Environmental and Scientific Affairs, Department of State.
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Mr. SoLARz. I think I understand what you are saying, but let
me follow up on it because I am not sure that I necessarily agree
with the conclusion you seem to have reached.

I take it that we are dealing here with technologies that have
not been fully developed. Nevertheless, if the criteria has been de-
veloped which say that these procedures will have to produce cer-
tain results and that they will have to satisfy us of certain things,
if it turns out these future technologies do not produce the desired
results, and if they do not satisfy our concerns which are presum-
ably enumerated in this programmatic approval, then we presum-
ably have the right to say, sorry, fellows, but what we came up
with was inadequate.

So long as the bottom line has to be satisfied, why should it be a
matter of great concern to us how they satisfy it, whether they do
it through mechanisms and means of what is known or through
means and mechanisms which have yet to be developed, so long as
we can say that if you do not meet the bottom line requirements of
the programmatic approval, you do not get- our specific approval
for the use of our materials in this facility?

MANDATORY CRITERIA COULD ADDRESS NRC CONCERNS

Mr. ZECH. Well, I think that is a very good point. I would say,
Mr. Chairman, that if you would turn concepts into criteria and
make them mandatory criteria that would have to be met, we
would be more satisfied at the Commission that we are really seek-
ing something that is achievable.

We did not participate in these negotiations-we were not con-
sulted. We did not have any real input until, in my judgment, the
negotiations were completed.

I think if we were consulted, we probably could have interjected
some of our own technical concerns about this Agreement. I did not
say-and we wrote our letter to the President, that said that with-
out modifications, we cannot approve this Agreement. I think it
could be modified. We could be satisfied, but at the moment, all we
are talking about is concepts which we think are very likely una-
chievable.

We are not willing to bet on something that we do not have any
more confidence in than that.

ACDA ON DEVELOPMENT OF CONCkPTS

Mr. SOLARZ. Yes? Mr. Wulf.
Mr. WULF. Could I get into this very briefly? Only to state that

the Arms Control and Disarmament Agency developed the concept
papers and worked closely with NRC staff during the development
of these concepts, and our understanding from the staff level was
that they were comfortable with them. Now, granted sometimes
staff does not communicate with principals and if that happened
the Commissioners themselves may not have been consulted.

Our understanding is the same as yours, Congressman Solarz,
that if, at the time the plant becomes-is about to become oper-
ational, the Japanese have/not been able to devise safeguards ap-
proaches that meet the concepts, then our consent does not operate
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and they cannot use U.S.-controlled materials in that plant until
such time as they do meet those concepts.

Thank you.
REQUEST FOR MORE SPECIFIC CRITERIA FROM NRC

Mr. SOLARz. Mr. Zech, could you submit for the record a more
detailed response on this point, in which you could spell out some
of your more specific concerns with what you characterize as con-
cepts,, and perhaps provide some examples of how these concepts
might be acceptable if they were translated into criteria, and state
precisely what it is about the concepts that you feel are too ambig-
uous or amorphous or unacceptable?

I want to move this from the level of a kind of abstract debate
where others say the concepts have to be met, and you say you can
live with the criteria but not concepts. It is not clear exactly what
the difference is.

So, if you could do that for the record, that would be very help-
ful.

Mr. ZECH. I would be pleased to do that, but let me just briefly
say, Mr. Chairman, that we are talking about a very complex
chemical process that has material handling problems, too, and we
are talking about the reprocessing of plutonium.

It is a very complex technical issue and we must, I think, respect
the fact that there are things known about it and there are things
unknown about it, what we can do with regard to safeguards.

We will be happy to submit for the record more specific criteria.
Mr. SOLARZ. All we would like to know is if you could give us for

the record some examples of things that the Japanese might do or
might not do which ultimately could conceivably be deemed to be
compatible with the concepts but which you would deem to be un-
acceptable from a non-proliferation point of view.

Mr. ZECH. We would be pleased to do that.
[The following was subsequently submitted for the record:]
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EXAMPLES OF HOW A FUTURE PLANT COULD PE DEEMED

COMPATIBLE WITH THE CONCEPTS BUT UNACCEPTABLE FROM

A NON-PROLIFERATION POLICY POINT OF VIEW

NRC's main concern in this regard includes the adequacy of accounting for

plutonium at large reprocessing facilities as contemplated in the

safeguards concepts for these facilities in the Agreement. The safeguards

concepts state that the safeguards approach will enable attainment of IAEA

safeguards objectives and inspection goals. However, no standards or

performance criteria are specified to bound the objectives or goals. It is

NRC's understanding that the inspection goal for large reprocessing

facilities, calculated with current international standards, could be

over a hundred kilograms of plutonium per year. NRC questions the

acceptability of use of such a goal.

Also, the Safeguards Concept Paper includes reference to an unproven

safeguards measure, near real time accounting (NRTA). The use of NRTA in

the Safeguards Concept Paper is not bounded by performance criteria, and

it is yet to be demonstrated that NRTA will provide an acceptable level of

accounting. In this example, NRTA could be implemented, but the

performance of this approach in detecting diversion may not be acceptable.
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Mr. SoLAz. Okay. Mr. Wolpe.
BLANKET APPROVAL AVOIDS BROADER QUESTIONS

Mr. WoLFE. Thank you very much, Mr. Chairman.
I want to focus-in on some of the reservations expressed by DOD

and NRC.
If I may, it should be stated that the safeguards issue is clearly

one significant element of what we ought to be evaluating here,
but I do not want to see that particular specific focus divert atten-
tion from the broader questions raised by blanket approval.

Under Section 131 of the Atomic Energy Act, a determination is
required that consent for plutonium transfer would not be inimical
to-the common defense and security and will not result in signifi-
cant increase in the risk of proliferation.

These are much broader questions than boiler plate safeguards
language can address. They require a case-by-case consideration of
the total non-proliferation situation at the time of the transfer. For
instance, the level of terrorist activity throughout the world must
always be reevaluated at the time of transfer.

U.S. OBLIGATIONS UNDER TERMINATION PROVISION

I would like to ask Mr. Zech about the suggestion that was made
a moment ago that if we do not like what we see, we can then ter-
minate the agreement.

What is involved in termination? My understanding is that there
is a reciprocity that is built into the agreement that would require
some burdens upon the United States as well as upon the Japanese
in the event we should reach a determination that the agreement
should be broached or terminated.

What would be required in the event of a termination?
Mr. ZECH. Let me make sure I understand the question, Mr.

Wolpe.
What would be required to terminate the agreement? Is that the

question?
Mr. WOLPE. Yes. That is right. What cause, what burdens from

the United States' standpoint of a decision to terminate?
Mr. ZECH. Well, it is my understanding that if the United States

is unsatisfied that Japan is carrying out the provisions of the
agreement that have been agreed to, that we would, indeed, have
the right to terminate the agreement. There is no question about
that as far as I am concerned. The right to terminate is there.

Of course, it is a very serious step to take and as Ambassador
Kennedy points out, I am sure there would be serious negotiations
before that step would be taken.

Mr. WoLFE. Is there not a a provision within the agreement to
give Japan the right to require the United States to return any
plutonium produced in the United States facilities that used Japa-
nese equipment or components?

Mr. Zucu. Yes, sir.
Mr. Wouu. In the event of termination. I am trying to under-

stand more fully what does termination require on our end if we
should decide to terminate.



Mr. ZzcH. Well, let me just say yes, that is a provision of the
agreement, which gives the NRC concern.

First of all, we believe that perhaps requiring the plutonium that
comes from Japanese components, requiring the United States to
return that plutonium to Japan, from a weapons state to a non-nu-
clear weapons state, is questionable.

On the other hand, we question even the use of components.
That looks to us like an extension that need not be-that is not
perhaps in the law and would perhaps be beyond the legal require-
ments.

So, we have further questions about that particular requirement.
Mr. WOLPE. Thank you. That was what I was trying to get at.

RESERVATIONS EXPRESSED BY DOD

Mr. Kennedy, what did Secretary of Defense Weinberger have to
say about the U.S./Japan Agreement for Cooperation?

Ambassador KENNEDY. He expressed a number of reservations.
Mr. WOLPE. Could you hold the microphone a bit closer? We

cannot hear.
Ambassador KENNEDY. I am sorry. He expressed a number of res-

ervations, Mr. Wolpe. These were carefully examined and consid-
ered by the President.

Mr. WOLPE. Again, I am sorry. The microphone is still not close
enough.

Ambassador KEXNEDY. Does that help?
Mr. WOLPE. That is better. That is good.
Ambassador KENNEDY. The age of modern electronics just is not

working very well.
Mr. WOLPE. Right.
Ambassador KENNEDY. The Secretary of Defense expressed a

number of concerns and reservations in a letter. These were in ac-
cordance with the existing provisions of law, carefully examined by
all of the relevant agencies and recommendations pertaining to
them, including his views, referred to the President. The Presi-
dent-and many of these questions, indeed, were factored into the
whole presentation made to the President.

The President referred the Agreement, as you know, to the Con-
gress and those-many of those considerations were actually re-
ferred to and considered in the documents that you have here,
where a number of the various considerations pertaining to the
Agreement are discussed.

Mr. WOLPE. Did Secretary Weinberger approve of signing the
Agreement as written?

Ambassador KENNEDY. Mr. Wolpe, I can only say here that the
Secretary wrote a letter. He expressed some views. Those views
were all considered, taken into account.

Mr. WOLpE. What were those views?
Ambassador KENNEDY. I cannot get into that here.
Mr. WOLPE. Why is that?
Ambassador KENNEDY. These matters have been suggested of the

Secretary of Defense, as I understand it. The Department is looking
at that question,

1084
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Mr. WOLPE. Mr. Chairman, I would like us as a committee to
make a formal request of the Department of Defense for Secretary
Weinberger's letters to be conveyed to this committee. I know that
such a request was made on the Senate side. I think we ought to
make the same request.

Mr. SOLARz. Without objection, and with consultation with the
Chairman of the Full Committee, I think he ought to be brought
into this. Such a letter will be sent.

Let me say to the gentleman that I think we can perhaps go one
step beyond that and I would like to see an invitation extended to
Citizen Weinberger to testify before the committee in order to give
us the benefit of his feelings.

Mr. WouE. I think that is a very good suggestion.
Mr. SoLARZ. And I would hope that we could send a letter to

him, inviting him to testify after we return from our recess.

WITHHOLDING OF SECRETARY WEINBERGER'S LETTER

Mr. WOLPE. I think that is a very good suggestion, Mr. Chairman.
I do not understand, frankly, how the Congress or anyone else can
make a definitive interpretation with respect to the question of law
without knowing what the Department of Defense, charged with
the protection of our security interests, thinks about this Agree-
ment.

And my understanding is that the administration is using the"executive privilege" right now for that document. Is that a correct
understanding, Mr. Kennedy?

Ambassador KENNEDY. Mr. Wolpe, I want to assert that I cer-
tainly am not making any reference to executive privilege and
have no authority to do so and would not do so. So far as I know,
the executive branch is not taking that position.

Mr. WOLPE. Then, what is the basis for the withholding of the
letter as you understand it as of this point?

Ambassador KENNEDY. I cannot answer that question, Mr.
Wolpe. I am not the author of the letter. The matter is before the
Secretary of Defense, as I understand it.

Mr. WOLPE. Okay.
Ambassador KENNEDY. If I may, I- want to add with all respect

that I am simply not in a position to provide the answer to the
question and that is all I am saying.

Mr. WOLPE. I understand.
Mr. SoLARz. Will the gentleman yield?
Mr. WOLPE. Yes.
Mr. SoL tz. I thank the gentleman for yielding.
I would like to say to the gentleman at the witness table from

the administration that if the administration should refuse to pro-
vide this information without the most persuasive justification, I
think it would constitute for many members of this committee, ipso
facto, a compelling reason for voting against the Agreement.

If we are not in a position to have all of the information deemed
relevant to a determination about whether this very complex ar-
rangement is in our national interest I think many of us would
feel, as a matter of sheer prudence, obligated to vote against an
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agreement that we otherwise thought appeared to make sense.
Once it goes forward, it goes forward.

But we need all of the relevant information to make a judgment
about whether it does serve our interests. So, I want to encourage
you, recognizing it is not your decision to make. It would really be
unfortunate if this thing were determined on the basis of an insti-
tutional conflict over access to information rather than on the
merits.

Ambassador KENNEDY. Gentlemen, may I just say that I fully un-
derstand the point that you are making and that is why I simply
said that I am not in a position to comment further on the subject.
I am certain my colleagues will do the same.

Mr. WOLPE. My understanding is that the Secretary of Defense
Weinberger's letter was also made available to the NRC. Does the
NRC feel similarly constrained not to reveal the contents of Secre-
tary Weinberger's letter?

Mr. ZECH. Yes, we do, Mr. Wolpe.
Mr. WOLPE. On what basis?
Mr. ZECH. On the same basis, that it is third party-ty)e commu-

nications. I believe that that should be directed to the Department
of Defense.

Mr. WOLPE. Okay. I would also just note that, in closing, on this
portion of the questioning, Mr. Chairman, that under Section 602
of the Omnibus Anti-Terrorism Act, I had inserted a provision re-
quiring a separate obligation by the Department of Defense to keep
the Foreign Affairs apprised of the non-proliferation concerns.

So, aside from the operation of the provisions of law that we are
evaluating here, there is a separate provision requiring, it seems to
me at least, judgment directly expressed to this committee by the
Department of Defense.

Mr. SoLARz. The gentleman will not object, I am sure, and I will
note for the record that there have been a number of members of
this committee who have not always agreed with Secretary Wein-
berger's judgments in past, and, so, I do not know what he had to
say about this, but the mere fact that he may have been against it
does not necessarily mean that the rest of us agree with his conclu-
sion.

Mr. WOLPE. I thought that Secretary Weinberger might be cor-
rect on occasion, and--

Mr. SoLAR.& He may be.

LONG-TERM AGREEMENT AND SUBSEQUENT ARRANGEMENTS

Mr. WOLPE. That is right.
Let me turn to another question, if I may. I do not want to do a

disservice to my colleague, Mr. Gilman. This is another one in a
series of short questions here.

Under Section 181, Mr. Kennedy, U.S. consent to arrangements
for the storage or disposition and approvals for the transfer of spe-
cial nuclear material are defamed as subsequent arrangements.

Why do you maintain the pretense that gr-anting these same ap-
provals on a long-term basis in the Agreement are not subsequent
arrangements?
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Ambassador KENNEDY. Well, as I indicated, Mr. Wolpe, we are
treating the current Agreement and its long-term agreement pro-
)osals precisely as though they were subsequent arrangements,
and, indeed, subjecting them to a more stringent set of procedures
than individual case-by-case considerations would require as subse-
quent arrangements.

Mr. WOLPE. Well, is not the bottom line that the Section 131 re-
quires essentially case-by-case approval with congressional review,
and it is the precisely the case-by-case approval with congressional
review that you are seeking to sidestep by this approach?

Ambassador KENNEDY. No, sir. It is our view that Section 131
can, in fact, be fully satisfied by putting before the Committee, the
Congress, all of the conditions which are being set down as criteria
and required conditions for the meeting of any individual case
under the long-term approval.

CONGRESSIONAL PARTICIPATION IN APPROVAL PROCESS

Mr. WOLPE. Is it not the bottom line that the Congress is essen-
tially being written out of the process of any subsequent approval?
I understand under the Proposed Agreement that retransfers could
occur unhindered by the Congress for thirty years as long as cer-
tain preliminary conditions are established and met.

Ambassador KENNEDY. Well, that is not--
Mr. WOLPE. Are you not, in effect, asking us to buy an indefinite

pig in a thirty-year poke? I plagiarized that. It was a staff sugges-
tion. A quote is not required, I guess.

Ambassador KENNEDY. Without giving credit if you do not prefer
it, I understand the point that you are making, Mr. Wolpe. Let me
just say that that is not our view of what is occurring. Indeed, we
are fully mindful of our requirement to keep the Congress fully
and currently informed, and in respect to this Japanese agreement,
Congress willbe made aware of activities that are taking place.

Mr. WOLPE. My question was not awareness. The question was
congressional approval, participation directly in the process.

Ambassador KENNEDY. Well, what we are trying to say is, if the
Congress is satisfied that the criteria and conditions have been so
specifically laid out in the Agreement so as to meet all the require-
ments of law, and in each case, those conditions and criteria must
be met before they can go forward, we would assume that the Con-
gress has said if that is the case, that is okay, and if all the condi-
tions on which those were based remain as stated, that is okay.

To the extent that any of those is changed, we would feel it nec-
essary to stop and we would inform the Congress.

Mr. WOLPE. Well, Mr. Gilman is very patient. I can only say I do
not for the life of me understand how we in the Congress or you in
the administration can conceivably know what the state of non-pro-
liferation risks are in the year 2017 as of this moment in time.

I will come back to some of those questions later.
Ambassador KENNEDY. May I just add, Mr. Wolpe, that we agree

with that, and it is precisely for that reason that the Agreement
provides a continuous review of those issues and in the event that
a changed circumstance occurs, we stop, and the Agreement pro-
vides for this.
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Mr. SoiAz. Mr. Gilman.
THIRTY-YER AGREEMENT PERIOD

Mr. GIMAN. Thank you, Mr. Chairman.
Ambassador Kennedy, what isthe magic about a thirty-year

period? Why did you select thirty? Why not ten? Why not fifty
years? Why thirty years?

Ambassador KNNEDY. No magic, Mr. Gilman. It is a kind of
standard which has always been applied. Agreements, as a general
rule, have been written for thirty years.

Mr. GIum". Which agreements, Mr. Kennedy?
Ambassador KENNEDY. All kinds. All of the agreements for nu-

clear cooperation run for about thirty years.
Mr. GLMAN. Are there a number of other thirty-year agree-

ments?
Ambassador KENNEDY. Many. I cannot tell you the precise

number.
Mr. GILMAN. Is there some reason why-we get into a thirty-year

period?
Ambassador KENNEDY. Well, I think primarily because you are

talking about systems that have a life of about thirty years, and
that-U what you are contemplating entering into, arrangements
which would extend over the life of a group of systems.

Mr. GILMAN. Well, here, the major system is the spply of the
material, is it not?

Ambassador KENNEDY. Right, but it is for use in facilities.
Mr. GILMAN. Not affecting the facility itself but merely the

supply, and I am curious why we have to extend it for a thirty-year
period. Why would we not be able to, say, take a ten-year period
and renegotiate or a five-year period and renegotiate?

Ambassador KENNEDY. Well, conceivably, you could. Let me be
sure we understand. It is not just the material. The fact the materi-
al is in that facility is because we have agreed to the safeguards
conditions that are inherent in that facility and the way it is oper-
ated.

So, it is the facility, too, that is equally as important. It is the
material being used in the facility.

Mr. GILMAN. Well, I do not know that you truly satisfied my cu-
riosity about the thirty-year period, and I still have some question
about why it has to be that lengthy a time, but let me go on to a
further question.

Mr. BRUSH. Mr. Gilman?
Mr. GILMAN. Yes?
Mr. BRUSH. I am from the Energy Department. Peter Brush. 1

Mr. GILMAN. Yes.
Mr. BRUSH. Let me just try and answer your question very brief-

ly.The thirty-year period is one that -has historically been used at

the request of our cooperating partners who are investing many
billions of dollars in these facilities and they want to make sure

1 Peter Brush, Director for Nuclear Non-proliferation Policy, Office of the Deputy Assistant
Secretary for International Affairs, Department of Energy.
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that they can use them reliably and predictably over their life. So,
beginning back in the fifties, when these agreements wer first
being written, thirty years was picked as a relatively stable basis
for ensuring predictability and allowing these investments to be
made. The thirty-year period has become something of a historical
standard.

Mr. GrMAN. It is a tradition.
Mr. BRUSH. Yes, sir.
Mr. GILMAN. There is no reason why that tradition should not

be-
Mr. BRUSH. No magic. Twenty or thirty-five, forty.
Mr. GILMAN [continuing]. Revised.
Mr. BRUSH. I think there is a difference between five years and

thirty years in substance.
Thank you.
Mr. GiAuN. It seems to me that we would like to have a little

more leverage and a little more control in the thirty-year period
before you have to renegotiate something that may be-you may
find to be defective up the line.

Ambassador KENNEDY. May I comment on that, Mr. Gilman?
Mr. Giuwu. Yes..
Ambassador KENNEDY. You are absolutely right, of course, and it

is for that reason that there are so many specifics in the Agree-
ment which give us that kind of leverage.

Should situations change, it gives us the ability, unilaterally, to
interrupt that proceeding under the Agreement, suspending it or,
indeed, terminating it if we are satisfied that that is the approach
that should be taken.

AIR SHIPMENT ROUTES OVER CANADA

Mr. GILMAN. We are talking about a significant amount of ship-
ment of material in tons and that, I would imagine, we are talking
about hundreds of flights from Western Germany across the Amer-
ican Continent to Japan, are we not?

Ambassador KENNEDY. It would origiate presumably either in
France or the United Kingdom and would conceivably fly over the
North American Continent.

Mr. GmMAN. And the proposal at the present time is over
Canada, is that correct?

Ambassador KENNEY. The proposed preferred route for reasons
of distance and other considerations that have been suggested is
over the Pole.

Mr. GILMAN. And is that the route that would be used and not
over Canada?

Ambassador KENNEDY. Not necessarily, sir. There is no route
prescribed in the Agreement and no decision as to what that route
should be.

Mr. GxuwN. Well, I understand that Canada is opposed to any
flights of this nature over its territory is that correct?

Ambassador KENNEDY. So far as I know, they have not suggestedthat they are opposed, only that they wish to be consulted.
Mr. GMMAN.But have they given approval?
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Ambassador KENNEDY. No, sir. They have not because they have
not been asked, of course.

Mr. GILMAN. I thought I saw some statements that Canada is
voicing its objection over flights over its sovereign territory.

Ambassador KENNEDY. I am not aware of objection. I am aware
of concern and an indication on their part, and I may be wrong
here, an indication on their part that, indeed, they want to be con-
suited. The Agreement provides that, indeed, consultation must
occur and agreement must occur not only with the United States
and the two parties involved in the transaction, that is either the
United Kingdom and France or Japan, on the two ends of the
transaction, but as well any party over whose territory the materi-
al might pass.

ENVIRONMENTAL CONCERNS OF ALASKA

Mr. GILMAN. Any flight going across Canada would eventually
have to cross Alaska, would it not?

Ambassador KENNEDY. I think probably the answer is yes.
Mr. GILMAN. And I understand the Governor of Alaska is object-

ing to fly-overs?
Ambassador KENNEDY. Yes, sir. He is. Based on environmental

concerns. 1
Mr. GILMAN. Is there some litigation pending at the present

time?
Ambassador KENNEDY. Yes, sir. There is.
Mr. GILMAN. And what is the status of that litigation?
Ambassador KENNEDY. Let me ask counsel.
Mr. SCHWARTZ. I am Jonathan Schwartz from the Legal Office at

the Department of State.2
The Governor of Alaska has filed a complaint against several

federal agencies requesting that they prepare a full environmental
impact statement. The Government has not had to respond to the
complaint as yet because the Governor's lawyers have announced
they are going to be amending their complaint.

So, we do not know exactly what it is going to say, and then the
federal defendants will have thirty days to respond.

At the moment, the suit is in a state of suspension.

POTENTIAL ALTERNATE ROUTES

Mr. GILMAN. In the event both Alaska and Canada object to any
flights over their territory, I would assume then you would have to
fly over the United States.

Ambassador KENNEDY. No, sir. That is not an assumption that
should be made.

Mr. GILMAN. Well, where would the route be if both Canada and
Alaska object?

Ambassador KENNEDY. Well, I am not going to predict routes,
but there are other ways to get around the globe. One could visual-

' Two letters on this subject from the Hon. Steve Cowper, Governor of Alaska, to Chairman
Fascell appear on app. 11.

IJonathan Schwartz is Attorney, Adviser for Oceans, International Environmental and Scien.
tific Affairs, Office of the Legal Adviser, Department of State.
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ize going through another hemisphere. One could visualize conceiv-
ably--

Mr. GIIAMAN. Across the Soviet Union?
Ambassador KENNEDY. Across the Soviet Union. Not impossible.

That has not been considered up to now, so far as I know, by the
Japanese.

By the same token, it is not to say that air shipment is the only
way in which this material can be moved. It can be moved on the
surface, theoretically.

Mr. GILMAN. Do you contemplate a flight over the United States
as a possible alternate route?

Ambassador KENNEDY. We do not at this juncture consider such
an alternate route. The question has not been raised.

Mr. GILMAN. I would hope not. We have enough trouble moving
it by trucks through some of our states, and I would hope that we
are not going to get involved in flying over the United States at
this point.

INTERNAL JAPANESE CONSIDERATION OF AGREEMENT

Can you tell us, does Japan today have any nuclear facilities
which are not subject to IAEA safeguards or inspections?

Ambassador KENNEDY. No, sir. Japan is an NPT Party and a full
adherent thereto and all its nuclear facilities are subject to IAEA
safeguards.

Mr. GILMAN. And how much support does this Proposed Nuclear
Cooperation Agreement enjoy in Japan?

Ambassador KENNEDY. As far as I know, considerable support. I
cannot speak for the Japanese in these matters, but I am confident
that in the Japanese system, they would never have finally agreed
and allowed the matter to be put forward by the government to
their parliament if they did not feel to it would support the Agree-
ment.

Mr. GILMAN. Well, let me ask you, has the Government of Japan
concluded all of the domestic requirements for approval of the
Agreement?

Ambassador KENNEDY. It is complete up to the point of the par-
liamentary consideration. The parliament is not in session, as I un-
derstand it, at the moment. When the parliament convenes in Jan-
uary, the matter will be before the parliament.

The Prime Minister, indeed, has written President Reagan
noting with great satisfaction that the Agreement has been con-
cluded.

Mr. GILMAN. And as far as you know, there is no objections inter-
nally in Japan with regard to this?

Ambassador KENNEDY. I have no way of knowing whether there
are some objections. I would be surprised if there were no objec-
tions anywhere in Japan.

Mr. GILMAN. I would assume if you negotiated on this, you would
be made aware of any significant objections internally in the Japa-
nese Government.

Ambassador KENNEDY. I am confident that if there were signifi-
cant objections within the Japanese Government, we would not

84-594 - 88 - 4



92

have gone as far and the Japanese Government would have made
me aware of them.

Mr. GIMAN. Considering the amount of enrichment that we do
for the.Japanese and the amount of U.S.-manufactured equipment
in use in Japan, could the Japanese realistically transfer its busi-
ness to other nations?

Ambassador KENNEDY. In due time, the answer is, I am confi-
dent, yes. There are other enrichers in Europe who would be, I am
certain, prepared to assume some portion of the business, and even
the Soviet Union is looking for enrichment business.

SAFETY OF AIR TRANSPORT ARRANGEMENTS

Mr. GILMAN. Mr. Chairman, I have been patiently awaiting an
opportunity to question. Given the concerns that have been raised
regarding the potential risk to the public welfare of the air trans-
port of large quantities, what role will we be playing in making
certain that those plans are carried out with full safety assur-
ances?

Ambassador KENNEDY. Mr. Gilman, the Agreement provides for
a number of things. The law already provides for a number of
others, which assure that that result is guaranteed. We could not
undertake, for example, shipment anywhere without having met
all of the international standards and to the extent that our stand-
ards are greater than the international standards, the Agreement
provides that U.S. standards will apply.

The U.S. standards involve legislated standards in the Scheuer
Amendment and the responsibilities in this connection of the Nu-
clear Regulatory Commission and the Department of Transporta-
tion.

Mr. GILMAN. Are we satisfied that we have a capability of safely
transporting this material by air?

Ambassador KENNEDY. It will not be transported that way unless
we are satisfied.

Mr. GIL WAN. And who will be regulating that?
Ambassador KENNEDY. First, the Department of Transportation

and, second, the Nuclear Regulatory Commission, who will have to
certify the casks in which it is going to be transported.

Mr. GILMAN. And let me ask Mr. Zech-is the Nuclear Regula-
tory Commission satisfied that these casks are now safe for air
transport?

Mr. ZECH. Yes. We have casks now that are safe and there is a
proposal to build a larger cask. We have a very comprehensive test-
ing program to make sure the casks are safe. We are satisfied they
are safe or we would not license them for operation, and we will

make sure that the one that is proposed also meets our criteria and
fully satisfies all our requirements for safety or we will not author-
ize it.

Ambassador KENNEDY. Let me say that Japan accepts that.
Mr. GILMAN. What about advance consent? Even if the United

States under this Agreement authorizes advance consent to various
activities, will we at least be notified in advance that such activi-
ties or transfers are underway?

Mr. WOLPE. Will the gentleman yield?
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Mr. GiuMAN. Yes.
Mr. WOLPE. Before we answer that last question, just pursuing

your previous one regarding the safety of these casks, in making
the NRC determination the casks are safe, I think there have not
been any tests, other than simulations, of these casks in an air
crash, and I take it that that is one of the issues that has been
raised with respect to the necessity of validating the safety of these
casks, is it not?

Mr. ZECH. Well, let me just answer it this way, sir. The Congress
looked into that some years ago and prescribed that we would have
a certification program. We have one in place and have had for a
number of years. We have a very rigid certification program that
ensures that the cask is safe.

The program-itself has been reviewed by the National Academy
of Sciences and by our Advisory Committee on Reactor Safeguards
and both have approved the program that we have for the casks
that we are using.

We have not tested the cask in an actual crash. That was looked
into at the time of the proposal some years ago, and it was conclud-
ed that crash testing would not necessarily provide any additional
information and that our test requirements were rigid enough and
comprehensive enough to give the National Academy of Sciences
and the Advisory Committee on Reactor Safeguards, the assurance
that the tests were appropriate and adequate.

TESTING PROCEDURE

Mr. WOLPE. The only reason I ask that, under-Mr. Gilman's time,
is my recollection that there was another instance in which some
airline equipment was thought to be safe, entirely safe, having met
all the specifications as determined in simulation, and then when a
plane was actually crashed, much to the chagrin of those who had
claimed and asserted the safety of the device, the plane erupted
and was destroyed.

What is the resistance to undertaking an actual crash test?
Mr. ZECH. Well, first of all, we believe that our test requirements

are very rigid and very demanding. There is an impact test for one.
There is a 70,000-pound crush test put on the cask. There is a punc-
ture test. A rip-tearing test. There also is a test in which the cask
is put in a fire for sixty minutes. All the tests are done in se-
quence.

There are very rigid tests and they have been approved by the
National Academy of Science and the Advisory Committee on Re-
actor Safeguards. We have used that judgment to conclude that the
casks we have and the test requirements are adequate.

Mr. WOLPE. I thank the gentleman for yielding his time, and I
yield back.

Mr. BRUSH. I wonder, Mr. Wolpe, if I might just take one addi-
tional second and indicate on this issue, the Department of Energy
and the Commission are in complete agreement, since, in large
measures, it is DOE facilities and assets that are used to do these
tests.

These are not laboratory-scale tests. These are actual tests im-
posed on the actual casks. They are smashed into the ground. They
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are dipped in burning jet fuel. I think it is not quite fair to say that
they are simulations of laboratory-tes-st.These are actual drop and
crash tests involving the containers themselves.

Thank you.
Mr. ZECH. They are, indeed, actual tests and not simulated tests,

and thank you for clarifying that point.

CANADIAN OBJECTIONS

Mr. GILMAN. I am claiming back my time.
Ambassador Kennedy, you mentioned that you had not heard

any Canadian objection. I see in the Ontario Citizen, an article,
dated November 6, 1987, that I have before me. Its headline reads,"Government Won't Allow Plutonium Flights Through Canadian
Airspace." "John Crosby said, The Federal Government will not
allow anyone to fly plutonium through Canadian airspace at this
time."

Have you heard from Mr. Crosby?
Ambassador KENNEDY. We have heard from the Canadian Gov-

ernment.
Mr. GILMAN. Would you put the mike a little closer to you?
Ambassador KENNEDY. We have heard from the Canadian Gov-

ernment, as I said, Mr. Gilman, but my understanding is the
import of their communications with us is they wish to be consult-
ed before any agreement is made and we said of course.

Mr. GILMAN. This does not sound like an invitation to consulta-
tion. Crosby repeatedly said the Government is going to make it
clear, that it will not allow such flights because of the risk of the
accitient and subsequent radioactivity.

Ambassador KENNEDY. I understand what you are saying. I am
simply saying that their commn ication with us has indicated they
wanted to be consulted and we assured them that, of course, that
was the -case.

Mr. GILMAN. You had not heard any comment from Canada of
this nature before this?

Ambassador KENNEDY. Not that I am aware of, Mr. Gilman. Not
in an official sense.

Mr. GILMAN. I suggest you might want to look at the report in
the Ontario Citizen, dated November 6, 1987.

Ambassador KENNEDY. I will do so. Thank you.

CONSULTATION PROVISIONS

Mr. GILMAN. Mr. Kennedy, even if the U.S. under this Agree-
ment authorizes advance consent to various activities, will we at
least be notified in advance that such activities or transfers are un-
derway or is it conceivable that Japan can engage in these activi-
ties without our knowledge precisely because the U.S. has given ad-
vance consent?

Ambassador KENNEDY. The specific language is in the note which
is attached to the Agreement, may I read-it?

The Government of Japan will provide the Government of the
United States of America prior to shipment or as soon thereafter
as possible with the following information regarding transfers pur-
suant to Article I. And this will include the date of shipment and
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receipt, the name and address of shipping and receiving facilities,
and so on, a long list.

Moreover, we will be informed in advance of plans for such ship-
ments and as I said, before the shipment can take place at all, we
will have had to be consulted because we will have had to agree to
the plan for that shipment.

INSPECTION RIGHTS

Mr. GILMAN. Does this new Agreement authorize any bilateral
inspection rights for the United States in Japan or Japan in the
United States?

Ambassador KENNEDY. Inspection rights in either case are the
responsibility of the International Atomic Energy Agency, Mr.
Gilman.

Mr. GILMAN. I am sorry. I had interruptions.
Ambassador KENNEDY. Sure. The inspection rights in either case

are the responsibility of the International Atomic Energy Agency,
under the agreed safeguards agreements of the two parties.

Mr. GILMAN. So, are you telling me then that there are inspec-
tion rights-available?

Ambassador KENNEDY. Inspection rights by the International
Atomic Energy Agency. Now, again, Article 9 of the Agreement
states, if we or the Japanese were to become aware that for any
reason the agency is not, that is the IAEA, is not or will not be
applying safeguards as required by the Agreement, then the Japa-
nese and ourselves will consult to take measures to take care of the
situation with the agency or, in the event that that does not work,
we will make arrangements for bilateral safeguards until the
agency can be put back in business in respect to the particular fa-
cilities.

Mr. GILMAN. Thank you.
Ambassador KENNEDY. But safeguards will be assured in any

case.
Mr, GjI , Thank you, Mr. Chairman.

- IAEA ROLE IN DEVELOPMENT OF SAFEGUARDS CONCEPTS

Mr. SoLARz. We are going to have a second round.
Ambassador Kennedy, have we consulted with the IAEA about

the approach to safeguards in this Agreement and, if so, what was
their response?

Ambassador KENNEDY. Again, let me ask the safeguards experts
to elaborate, but the-answer is yes, we have. Indeed, Mr. Solarz,
over some time, we, the Japanese, the agency, the United King-
dom, France and the Federal Republic have been working together
to develop a set of advance concepts for safeguards using and
having very much in mind precisely the facilities that we are talk-
ing about in Japan.

Mr. Kessler can elaborate.
Mr. KESSLER. First, let me say, sir, that the safeguards concept

papers were developed by individuals in the United States and in
Japan who work regularly with the IAEA on the application of
IAEA safeguards and on the further development of safeguards
technology and approaches.
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So, there was extensive familiarity with the IAEA system. We
the United States and Japan, then formally presented these papers
to the IAEA after having had informal consultations on them with
the IAEA and with others. We formally presented them-to the
IAEA and asked for the agency's review and comment. They did
review these papers. The agency came back and they commented.
They thanked us for them. The agency said that they felt that they
could, in fact, utilize these concepts in the application of safe-
guards, that these concept papers in some respects exceed what the
IAEA would normally do, and that they would nonetheless feel free
to do other things in addition to anything that may be in these con-
cept papers as they may in the future feel appropriate for them to
do.

IAEA JUDGMENT ON SAFEGUARDS CONCEPTS

Mr. SOLARZ. Did the IAEA render any judgments about the
Agreement? Are they satisfied with it? Is it compatible with their
concerns?

Mr. KESSLER. The International Atomic Energy Agency would
only render a judgment with respect to the safeguards concepts
and they found those satisfactory from their point of view.

Mr. SOLARZ. They did? That is the provision of the Agreement
which Mr. Zech finds unsatisfactory on the grounds that it is pro-
grammatic rather than case-by-case.

Mr. ZECH. And they are not developed.
TERMINATION BASED ON SAFEGUARDS VIOLATION COULD PROVE

DIFFICULT

Mr. WOLPE. Will the gentleman yield on that?
Mr. SOLARZ. Yes.
Mr. WOLPE. I would draw your attention as well to the body of

the implementing agreement itself. It is stated there thatidiffi-
culties arise in applying these concepts to particular sites, and now
I quote from the Agreement, "The parties shall make every effort
to ensure that this does not delay the operation of the facility."

And, later on, in the event the United States was faced with sus-
pending the Agreement due to material violation of these admitted-
ly imperfect safeguards, the Agreement would require the United
States to "carefully consider the economic effects of the suspension
and seek to the maximum extent possible to avoid the disruption of
international nuclear trade and fuel cycle operations."

I only make the point that there was clearly an effort here to
make the termination of the Agreement or the finding of the safe-
guards as inappropriate or inadequate very difficult to achieve.

DIFFERENCES ON ADEQUACY OF SAFEGUARDS CONCEPTS

Mr. SOLARZ. I take the gentleman's point. All I am saying is that,
for the moment, we seem to have a situation where, with respect to
the safeguards provision of the Agreement, the Nuclear Regulatory
Commission views them unsatisfactory, the IAEA deems them sat-
isfactory.

Is that a fair statement?



97

Mr. ZECH. Well, let me just say this. We are not arguing about
the concepts themselves. We think the concepts are fine, but they
are not developed. They are just concepts. We need more concrete
technical, engineering, scientific evidence that they can work.

Mr. SOLAR&z. Right. Well, I gather the IAEA, however, felt that
they were workable and from their point of view, acceptable there-
fore, is that correct?

Mr. KESSLER. Yes, sir.
Mr. SoLARz. Okay. Now, I am just trying to--
Mr. ZECH. Let me just say we are a hard-nosed agency. We want

to see concrete evidence.
Mr. SOLARZ. Right.
Mr. ZECH. We do not need concepts. We want concepts that will

work. We are not satisfied.
Mr. SotAitz. The Agreement anticipates that the IAEA may be

unwilling or unable to implement the safeguards which are devel-
oped for a particular facility.

Ambassador KENNEDY. The Agreement took cognizance, Mr.
Solarz, of the possibility that they might not be. In such a case, two
things. One, the point which Mr. Wolpe just made is relevant, that,
in fact, we then want to look and see what can be done. We do not
want to sit there and simply say because they did not do their job,
that everything is going to stand fast.

Nevertheless, we have to again be satisfied that safeguards that
will be applied on an interim basis will meet all of the criteria and
considerations which we consider necessary.

POSSIBILITY FOR DIVERSION OF PLUTONIUM

Mr. SOLARZ. Now, how do we verify that the safeguards tech-
niques to be employed or developed in a particular facility, in fact,
meet the performance standards set forth in the Agreement? I
gather in a certain sense, this is the crux of the matter.

Mr. ZECH. It is a very real challenge. Let me just talk to it very
briefly.

On these facilities that can produce plutonium, there is a rigid
control to make sure that when you finish the process, you can
keep track of how much plutonium you expect to produce. Now,
that is a very complex process because you chop up the material,
you put it through a chemical process, you put it through various
material control processes, and it is not easy to keep track of.

So, there is a band of uncertainty here, and this is part of the
problem. Even in the best facilities and where they have the best
controls, there is always a band of uncertainties, and the best fa-
cilities that we can come up with, the best accepted goal is about a
one percent uncertainty.

That one percent is an absolute number, if you can visualize in a
certain plant. If you multiply that number by eight times or so,
then that number becomes-that absolute number becomes much
larger.

Mr. SoiARZ. Why is that a concern?
Mr. ZECH. That is a concern because of the amount of material it

takes to make an explosive device. It is a finite amount. It is not
very much, and if you have a large number of uncertainties-a

SA/



98

larger number of uncertainties, you can have much more concern
about plutonium that cannot be accounted for that could be divert-
ed and used for an explosive device.

Mr. SoLAiz. I just want to make sure I understand this. Even if
you account for the plutonium, the concern is whether or not some
people can get hold of it who are not supposed to get hold of it.

Mr. ZECH. That is correct.
Mr. SOLARZ. How is that related to whether we are absolutely

certain how much-

LARGER FACILITY RAISES RISK OF UNDETECTED DIVERSION

Mr. ZECH. It is simply a matter of greater difficulty. When you
have a larger plutonium processing facility uncertainty can be 200
to 300 kilograms, for example. That is a much greater opportunity
for mischief and for diversion than it is when you only are dealing
in a smaller band of 25 or 30.

Mr. SOL'J1t. It strikes me that there is a greater opportunity for
undetected .'!v: rsion. It is not necessarily a greater opportunity for
diversion.

Mr. ZECH. No. That is correct, and that is exac ly right, and if
you can-and what is done in order to compensate even now, even
the best facilities now, you need additional measures because you
cannot get it reduced as low as you would like.

Mr. SoLARz. How confident are you of the one percent figure that
cannot be accounted for? The advantage presumably is that if you
could account for literally everything and you discovered some-
thing was missing and one day somebody showed up and said, "I
have a bomb," you would, nevertheless, in a certain sense, deter-'
mine whether that person was telling the truth.

You might say, "Well, how do we know you have a bomb?" and
they would say, "Well, we got it from this Japanese facility," and
then we could check and see that something was diverted. If you
could not check, then you could not be sure.

Is that really what it comes down to?
ADDITIONAL SECURITY MEASURES NOT FULLY DEVELOPED

Mr. ZECH. That is what it amounts to, and what you do, Mr.
Solarz, is you take additional measures of security. You have cam-
eras watching the plant. You have all kinds of monitoring devices
and measures. Those are the concepts that we are talking about,
and some of those are in development stages now. Others are not.
And that is what you do to make up for the fact that you do not
have the ability to monitor more than a certain amount.

Mr. SoLAiz. Right. But that would presumably be done anyway.
Mr. ZECH. That would be done. If it is done perfectly, then we

would have no problem. Our only concern is those techniques arenot fully develpdMr. SoLARu. Well, Ambassador Kennedy, you and your associ-

ates, I come back to this question. How do we know that we have
verified that the safeguard techniques to be employed in a future
facility meet the performance standards set forth in the Agree-
ment? We might all agree on the performance standards, but how
do we agree in a situation where, in the interests of harmonious
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relations, we agree on a technique and we say, it meets the per-
formance standards when, in reality, it does not?

Ambassador KENNEDY. Let me refer that to Mr. Kessler.
CONSULTATION WITH IAEA ON SAFEGUARDS ARRANGEMENTS

Mr. KESSLER. The design information will be provided directly to
the International Atomic Energy Agency. Japan will consult with
the International Atomic Energy Agency on the course of the plans
and on the safeguards that the Agency intends to implement. As
the facility is completed, the IAEA and Japan conclude safe-
guard-a document describing the safeguards arrangements which
is consistent with the way it is done now under the Non-Prolifera-
tion Treaty. The Government of Japan will then confirm to the
United States that they have concluded that set of safeguards ar-
rangements and that those arrangements are consistent with all of
the provisions of the safeguards concepts or criteria, so that the fa-
cility can become an element of the program under programmatic
approval.0ahe International Atomic Energy Agency is responsible for the

inspection of that facility, inspections of the kind of facilities we
are talking about entail essentially full-tikhe inspection, just as the
International Atomic Energy Agency today has inspectors in the
much smaller reprocessing plant in Japan on an around-the-clock
basis.

The International Atomic Energy Agency is responsible for re-
porting to the Board not the technical matters, or simply that the
concepts or that their criteria are met, but, rather, the more diffi-
cult, more fundamental, more crucial responsibility: that they can
make a statement that all material has been verified and remains
in peaceful nuclear programs.

Mr. SoLARz. Is that about to happen under this Agreement?
Mr. KESSLER. They do that today, sir.
Mr. SoLARz. You mean, it would continue to the end of the

Agreement?
Mr. KESSLE. If they have any difficulty in doing that, we would

then be in the situation of considering suspension of the Agree-
ment.

CONSEQUENCES OF REJECTION OF AGREEMENT

Mr. SOLARZ. I just have a few more questions.
What would be the consequences for Japan's nuclear program

and for our own non-proliferation objectives if the Congress were to
reject this Agreement?

Ambassador KENNEDY. Mr. Solarz, I think the answer to the first
part, that is, the effect on Japan's nuclear program, and perhaps it
would be better answered by the Japanese, but I would hazard a
guess from my knowledge of what has been going on and what
their views have been over the past years, my guess is that there
would be a temporary and considerable disruption in their plans,
but that those plans would go forward.

They are committed to a substantial program. They are going to
go dpwn that road. They would simply look elsewhere for the sup-
port that it would take.
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Mr. SoAREz. Could they get it elsewhere?
Ambassador KENNEDY. Yes, they could.
On the pecond part of your question, they are going to build

these facilities, as I said. They are in process of doing so. They are
committed to that.

This Agreement provides us the right to move with them in the
sense that everything they do we would have influence over and we
can be sure that the most advanced safeguards and physical securi-
ty arrangements that can be developed are, in fact, developed be-
cause that is what the Agreement would call for.

Mr. SOLARZ. So, you are saying, in effect, that if we disagree with
this Agreement, they will go ahead anyway with these new plutoni-
um facilities and they can obtain the materials to operate those fa-
cilities from other countries and, therefore, no other countries are
likely to impose the same kind of safeguards and other prolifera-
tion concerns that are contained in this Agreement?

Ambassador KENNEDY. That is conceivable and possible. Yes, sir.
In my view.

JAPANESE OPPOSITION TO CASE-BY-CASE CONSENT PROCEDURE

Mr. SoLARz. Is there any reason why Japan would not agree on a
case-by-case consent procedure for future facilities?

Ambassador KENNEDY. We had them and that was precisely
what they wanted no part of.

Mr. SoLARz. Why?
Ambassador KENNEDY. For the simple reason that as they saw it

and as they have seen it now for several years, what that has done
has given us, in effect, a yes or no to their internal programs,
something which they consider to be a total violation of their own
sovereign rights.

Mr. SOLARz. But the way you describe it, the Agreement gives us
exactly that anyway since it predetermined that these new facili-
ties are designed in a way that are not compatible with the pro-
grammatic approval, we can tell them we will not cooperate.

Ambassador KENNEDY. All of that is correct, but there are two
considerations. First, the presumption is that we are going to look
with favor, provided that all of the conditions that have been
agreed in the first instance in the Agreement have been met. We
are going to agree. That is something they can count on. That is
something they can plan on.

And, secondly, that relieves them of the concern which they have
had in the past about substantial delays which they have experi-
enced when they have asked for a case-by-case approval. Substan-
tial delays.

PROPOSED AGREEMENT MEETS APPLICABLE STATUTORY CRITERIA

Mr. SOLA.& Well, okay. Now, finally, I guess this question is for
Mr. Zech.

There is some question as to whether or not this Agreement fully
complies with all the requirements of the Atomic Energy Act. Do
you have any judgment from that-from the legal point of view as
opposed to a policy point of view whether this Agreement is fully
compatible with the AEA?
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Mr. ZECH. From a nuclear regulatory standpoint, Mr. Solarz, I
have expressed my concern to you from the policy matter and our
concern about the adequacy of safeguards.

On the other hand, we have no reason to disagree with the Exec-
utive Branch conclusion that the Proposed Agreement satisfies all
applicable statutory criteria.

Mr. SoLARz. Now, as I understand the procedure, Ambassador
Kennedy, if it did not satisfy all statutory criteria, the President
would have to use his exemption authority and that would mean
this Agreement could only be approved if the Congress adopted a
joint resolution of approval.

Ambassador KENNEDY. Yes, sir. If, in fact, it did not.
Mr. SoLAz. But the Nuclear Regulatory Commission did not

conclude that the Agreement failed to meet one of its statutory re-
quirements-

Mr. ZECH. That is our judgment, sir. Our position is with the
policy--

EXAMPLES OF UNACCEPTABLE PLANTS WHICH MEET PROGRAMMATIC
REQUIREMENTS

Mr. SOLARZ. I understand that. Could you provide for the record
some examples of ways in which these future plants might argu-
ably comply with the programmatic requirements in the advance
approval but still be unacceptable from a policy point of view.

Mr. ZECH. That could be acceptable to us. Is that what you are
asking?

Mr. SoLARz. Well, what I am getting at is some examples of how
these plants could be designed in ways that were consLsent with
the programmatic provisions in the Agreement, but would still be
unacceptable from a policy point of view because they would pre-
sumably permit diversions or whatever.

Mr. ZECH. I misunderstood the question.
Mr. SOLARZ. As I understand it, you cannot get programmatic ap-

proval for a plant that has not even been built yet and that is
simply inadequate. The criteria of performance standards is built
into the programmatic approval, whether they meet it or do not
meet it. If they do not meet it, we do not give our consent to future
cooperation and they need that consent.

Your answer is that if you do not know the actual technologies,
it is possible that it may be inadequate and, so, I would like you to
give us some concrete examples of situations in which even though
the Administration would say that a new plant has been built in a
fashion that complies with the programmatic criteria, it 4s still un-
satisfactory and unacceptable.

Mr. ZECH. Oh, I can do that easily, but I could also-I thought
you asked me earlier to give you the criteria that we think would
make the Agreement satisfactory to us.

Mr. SOLARZ. That, too.
Mr. ZECH. And I could do that, too.
Mr. SOLARZ. We can do both.
Mr. ZECH. Yes.
[The following was subsequently submitted for the record:]
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NRC CONCERNS WITH THE U.S./JAPAN AGREEMENT FOR NUCLEAR COOPERATION
AND TE CHANGES NECESSARY TO MAKE THE AGREEMENT ACCEPTABLE TO THE NRC

As we stated in our prepared statement, our primary concern is the

provision granting long-term programmatic approval for the use of U.S..

controlled plutonium in Japanese facilities which do not now exist.

Providing such approval for use of U.S.-supplied materials in Japanese

reprocessing facilities which have not yet been built and for which

proposed safeguards measures have not been fully developed or routinely

used by the IAEA does not seem like a prudent action from a nuclear

non-prol iferation perspective.

The Safeguards Concepts Papers attached to the U.S./Japan Agreement

describe a set of general safeguards principles and approaches for

plutonium use facilities and some relatively specific requirements for each

type~of facility. However, the standards for Judging the acceptability of

individual safeguards measures or the collective system of measures for a

facility are generally lacking or ambiguous.

For example, the Concepts Papers state that flexibility is maintained in

the concepts to allow for choice among alternative safeguards approaches

and to enable attainment of !AEA safeguards objectives and inspection

goals. Although NRC agrees with the appropriateness of maintaining

flexibility in defining safeguards approaches, we feel that without

quantification of the IAEA inspection goals and other pertinent safeguards

4 kW
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measures, the risk is increased of drawing improper conclusions as to the

effectiveness of the safeguards approaches.

If NRC had been consulted in the formulation of the Agreement, we would

have recommended that performance objectives and standards for Judging the

acceptability of the individual safeguards measures be defined as

quantitatively as possible. We believe this could and should have been

done. Alternatively, we would have recommended that the U.S. reserve the

right to review and approve the safeguards measures on a case-by-case

basis.

A second NRC concern is the provision for plutonium return rights in the

Agreement. The Atomic Energy Act requires that the United States retain

the right to require that foreign countries return plutonium produced

through the use of U.S.-transferred nuclear material or complete nuclear

facilities. The Proposed Agreement appears to go beyond legal requirements

contained in the Atomic Energy Act in that it makes this requiremnt

reciprocal and refers not only to nuclear material and complete nuclear

facilities, but also to components. The Commission questions the

non-proliferation policy rationale of a provision whereby a nuclear weapons

state would return plutonium to a non-nuclear weapons state. The

Commission believes that this could be unwise, even if the particular

circumstances under which this might take place are extremely unlikely. If

NRC had been consulted in the formulation of the Agreement, we would have

recommended that the provision in the Agreement which gives Japan the right
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to require the U.S. to return any plutonium produced in U.S. facilities

that use Japanese components be deleted.

Our third concern was that under the propbsed agreement it appeared that if

the Japanese were to decide the U.S. was not lmplementinq the agreement in
'good faith, the dispute might be settled by an arbitral tribunal. The

State Department subsequently clarified that use of an arbitral tribunal

would require U.S. consent. The State Department's response resolves our

concern.

Finally, our fourth concern is that the Proposed Agreement provides for

tracking and reporting of Japanese-origin components and the plutonium

produced from those components in the United States. The Cowmisslon

believes that the non-proliferation benefits to be gained by the United

States are not sufficient to Justify the significant extensive tracking and

reporting requirements that would be placed on the United States nuclear

industry and the United States Government by this provision. Moreover,

there is no statutory requirement to track components and the plutonium

produced therefrom. In addition, the Nuclear Regulatory Commission may

lack the authority to enact the regulations needed to effectively Implement

the provisions. Therefore, the provisions in some cases may be difficult

to enforce. If NRC had been consulted, we would hAve recommended that the

provision for tracking and reporting Japanese-origin components and the

plutonium produced from those components in the U.S. be removed.

4;
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As we indicated in our July 27, 1987 letter to the President, the

Commission recognizes the importance attached to the relationship between

the United States and Japan and has no reason to question Japan's

non-proliferation credentials. Japan is an important ally and a country

with which we have had long standing nuclear cooperation. We are also

aware of the need to establish and maintain the United States as a reliable

trading partner. As we previously testified, we agree with the Executive

Branch view that the Agreement meets all statutory requirements.

Nevertheless, the NRC reaffirms its position as expressed to the President

and in testimony before the House Foreign Affairs Committee. The Commis-

sion continues to believe that the Agreement should be modified to reflect

the concerns stated above.

We now understand that the President has considered the views of the NRC

and Executive Branch agencies and determined that the Agreement will

promote, and will not constitute an undue risk to, the comon defense and

security. Despite our concerns, if the U.S./Japan Agreement for Nuclear

Cooperation is allowed to take effect, the NRC will do all that it can to

implement its responsibilities under the Agreement.
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Mr. SoLAPiz. Mr. Wolpe, would you take the chair.
DICULTIES IN TERMINATING PROPOSED AGREEMENT

Mr. WOLPE. Okay. I will take over the chair, but I will also be
brief.

I do have just a couple more questions I would like to close the
hearing with. Oh, I take that back. I will have to ask you my ques-
tions and yield to my colleague and my friend, Congressman
Levine.

But let me just raise the central issue that concerns me. As I un-
derstand the thrust of your testimony, Mr. Kennedy, over the past
couple of hours, it is that we cannot know or evaluate carefully a
nuclear proliferation risk thirty years down the road. You are
right, we cannot say with certainty whether or not a given plant
will meet safeguards as required for purposes of safety.

But that is to be of no concern because we can always terminate
the Agreement. But as I read this Agreement, I have two problems
with that kind of analysis. One of them is that it is not that easy, if
I understand the language of this Agreement, to terminate that
Agreement.

CONCERN OVER RECIPROCITY PROVISION

And one of the things that I think we need to understand more
clearly is the implications of termination. That is one of the points
that the NRC has made in its own letter, an analysis which indi-
cates that the United States would be obligated to return certain
things under reciprocity requirements if plutonium is utilized in
operations within the United States in which Japanese parts are
employed.

There is also language in here that clearly, as you have affirmed
in your response a moment ago, Mr. Kennedy, indicates that there
is a presumption that you will make a favorable fading, that you
will find some way to work your way around these particular con-
cerns.

So that the only policy question I have is why do we want to
make those kinds of favorable presumptions for continuity of ship-
ments when, in fact, those shipments may be problematic from the
standpoint of American national security interests?

The second problem I have is the nature of the reciprocity in-
volved. There could be a finding that Japan had done something-
inappropriate, either by the way of inadequacy of safeguards or be-
cause of the existence of terrorist action and the high proliferation
risk or by virtue of diversion for weapons use or any of the things
that could create problems from the standpoint of American na-
tional security, and we, therefore, terminate the Agreement, we
are then in the position of returning plutonium to a country that
has been found to be in violation of the Agreement.

Now, unless I am missing something, that is just plain dumb. I
mean, what is the possible rationale jfr allowing that kind of cir-
cumstance to develop?pa

Ambassador KENNEDY. May I comment?
Mr. WOLPE. Surely.
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Ambassador KNNmEDY. Well, with all due respect, Mr. Wolpe, I
note the analysis, but I would not wish to have it attributed to me.
That is not my analysis at all.

Mr. WOLpE. I was not referencing your analysis in my comment.
I was referencing my understanding of the Agreement, which re-
quires under reciprocity provisions the return of this material, if
the Agreement is terminated.

Ambassador KwNNimy. May I?
Mr. WOLPE. Surely.
Ambassador KwNEDY. Two points. I was referring to the first

one.
Mr. WOLpE. Okay, fine. I just wanted to clarify that.

AGREEMENT PROVIDES GUIDELINES FOR FUTURE SITUATIONS

Ambassador KENNEDY. No. I understood that.
As to the first one, Mr. Wolpe, that was not my analysis, and it

would not be my analysis. I simply stated the fact that, one cannot
know with certainty what situation is three years down the road.
What one, therefore, does is provide a set of criteria and conditions
which will, in fact, guard against whatever might arise when one
looks at even worst cases and sets up safeguard systems, physical
security arrangements and all the other conditions in the Agree-
ment, which would guard against whatever circumstances may
arise at some point in the future that you cannot now predict.

That is exactly what has been done. We have rights which we
otherwise would not have. For example, if the safeguards are not
adequate and you mentioned that, then the activity with respect to
which they are not adequate is not in the program. They have to
be fixed or it is not permitted. Both parties agree to that.

CLARIFICATION OF RECIPROCITY PROVISION

As to the second question, the reciprocity, I think there is a mis-
understanding here, and I would like counsel to elaborate, but as a
matter of fact, the right of return from the United States to Japan
arises only if the United States violates the Agreement. It does not
arise if the U.S. suspends the Agreement because of an action of
Japan. It arises only if we violated the Agreement and, then, only
if we agree that the breach has, in fact, occurred.

Even then, it should be understood--=
Mr. WOLPE. I must interrupt here. Are we under no obligation to

return either plutonium or other equipment to the Japanese?
Ambassador KENNEDY. Let me give you the greatest expert on

the return philosophy.
Mr. ScHiwARTz. There are two separate provisions that we are

talking about and I think there has been some confusion between
the two. There is a provision in the basic Agreement for coopera-
tion which is the right of return provision, and you will see that on
page 16 of the Congressional Proof Document. It is Article 12.

This is a requirement in the NNPA for the United States to in-clude in all its new or amended agreements for cooperation, and, in
fact, this provision has been included in all agreements concluded
since 1978 with non-nuclear weapons states, and has been conclud-
ed on a reciprocal basis because as a negotiating matter, it is
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simply not possible for the United States to insist to a cooperating
partner that we enjoy a right that they do not.

But that is a different provision than Article 3 of the implement-
ing agreement, which is reprinted at page 44 of the CongressiQnal
Document. This is paragraph 2 of Article 3 of the implementing
agreement which provides to the United States the unilateral right
to suspend consent.

The exercise of this right is not a breach or termination of the
Agreement for Cooperation and does not give rise to a reciprocal
right on the part of the Government of Japan to request consulta-
tions and ultimately invoke a right of return. They are not associ-
ated.

SUSPENSION OF SELECTED ACTIVITIES

Mr. WOLPE. Frankly, you have lost me for a moment. Let us just
take the first of these two agreements.

If we make a judgment that, for example, there is a new terror-
ism threat that does not exist now but has suddenly emerged ten
years down the road, such that the implementation, continued im-
plementation of our accord would prejudice American national se-
curity interests or create a significant non-proliferation risk, we
have the right under this Agreement to terminate the Agreement,
is that correct?

Mr. SCHWARTZ. Yes. It is expressed in paragraph 2 of Article 3 of
the implementing agreement as a right to suspend in whole or in
part any consent provided by the United States in that implement-
ing agreement.

Mr. WOLPE. But do we have the right to terminate the Agree-
ment?

Mr. SCHWARTZ. Well, the phrase, terminate the Agreement, I
think, is ambiguous. If you are talking about terminating the un-
derlying Agreement for Cooperation, that is the basic framework
that contains the consent rights, there is no need to terminate the
Agreement in order to accomplish the objective of suspending the
United States consent for those activities which are giving rise to
the increased risk to U.S. national security.

Mr. WOLPE. Is that the Nuclear Regulatory Commission's under-
standing of the termination clause?

Mr. ZECH. I think that is the way that I would understand it, but
I again would have to ask my counsel if he has had a chance to
look at it, and, so, I really would have to supply that for the record.

[The following was subsequently submitted for the record:]

TzRMINATION/SUsPENSION CIRCUMSTANCES
The Commission agrees with the Executive Branch that, should circumstances

arise where activities authorized by the Agreement for Cooperation could create a
significant increase in the risk of nuclear proliferation or in the threat to United
States national security, the United States could suspend its authorization for such
activities rather than terminate the Agreement. This suspension authority is set
forth in Article 3(2) of the Implementing Agreement entered into pursuant to Arti-
cle 11 of the Agreement for Cooperation.

Mr. WOLPE. Well, under what conditions then, Mr. Zech, would
the reciprocity concern that you present in your own letter of eval-
uation arise?

_N1 t
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Mr. ZECH. It is my understanding that if the United States were
using Japanese components or if per chance we were, in the future,
using a reactor that might be built in Japan, reciprocity would
mean that there could come a time when we would be obliged to
return the plutonium from our country to Japan, from the facili-
ties in our country that might be using those Japanese components
or completed reactor facilities.

That is how I read the Agreement.
Mr. WOLPE. Could I ask the counsel for the agency if that is their

understanding?

RIGHT OF RETURN ARISES FROM BREACH OF AGREEMENT

Mr. SCHWARTZ. Mr. Zech is referring to Article 12 of the Agree-
ment for Cooperation, which again is at page 16 of the printed doc-
ument. It does describe circumstances in which either party would
have the right to request the return of items transferred under the
Agreement or certain derived materials from those items.

The circumstances are described in Sub-Sections A and B of
paragraph 1 of Article 12. They are breaches of the Agreement, a
failure to comply with an arbitral decision to which the United
States and Japan have submitted voluntarily, the termination or
material violation in the safeguards agreement with the agency.

The Nuclear Regulatory Commission is correct that as is true for
other U.S. Agreements for Cooperation concluded since 1978, the
possibility exists under its right of return that the cooperating
party would under certain circumstances request the return of
items.

The point of disagreement or confusion is that where the United
States, because of Japanese behavior or terrorist threat or changed
circumstances, has determined in its unilateral judgment that it is
necessary to suspend U.S. consent, that does not trigger Article 12
and, therefore, does not give rise to the right of return. It is not a
breach of the Agreement. It is provided for in the Agreement.

Mr. WOLPE. Okay.

NEW TRACKING SYSTEM WILL PRECEDE IMPORT OF COMPONENTS

Mr. MARTIN. Mr. Wolpe, my colleague from the DOE would like
to add something.

Mr. WOLPE. Okay.
Mr. BRUSH. We would like to address this question of the prob-

lem of tracking of components and the possibility of return of plu-
tonium.

We at the Energy Department understand the Commission's
point because we, with the Commission, mutually operate -the
system in this country which tracks these materials. The Commis-
sion is correct that we may have to develop some new systems
under this arrangement for tracking materials. We understand
that fully.

But we also are of the view that, until the system is in place that
enables us to track that material, we simply are not going to au-
thorize the import of components subject to this Agreement be-
cause we understand the problems. Therefore, I submit to you, sir,

4
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that the problem is purely theoretical because we are not going to
run into it in a practical way.

Thank you.
Mr. WoLpE. You heard the bell a moment ago, and I want to pro-

vide an opportunity for Mr. Levine to ask the questions he has
before we recess this hearing.

Mr. Levine.
SWEEPING NATURE OF PROPOSED AGREEMENT

Mr. LEVINE. Thank you, Mr. Chairman.
I will necessarily be brief in light of the bells, and let me apolo-

gize for having to miss as much of the hearing as I did have to
miss. I have had the chance to be brought up-to-date on some of the
testimony and will look forward to reviewing the record. My ab-
sence does not imply at all anything with regard to disinterest in
this subject. I feel this is an extremely important subject, as I tried
to indicate in my opening remarks.

I would just like to explore two areas briefly, particularly with
Ambassador Kennedy.

Mr. Ambassador, in light of the centrality, if you will, of the
case-by-case review component of our non-proliferation strategy
historically and our non-proliferation regime, is there or would
there be, in your view, any way that an agreement between the
United States and Japan could be reached on this issue whichwould come closer to the case-by-case provisions that exist in cur-
rent law at least or was the sweeping change in this progress that
is envisioned in this Agreement an essential component of any
agreement between ourselves and the Japanese and the Japanese
side?

Ambassador KENNEDY. Mr. Levine, I think that is a very reason-
able good question.

First, let me say that I would not characterize this as sweeping. I
hope my testimony makes clear why it is not a sweeping change,
although it may a ppear to be.

Mr. LEVINE. It does.
Ambassador KENNEDY. It looks that way. I understand that, but

if you look behind it, as we have tried to do this afternoon-and let
me just say that I appreciate the committee's giving us this oppor-
tunity and asking these questions, I hope it has been helpful to the
committee, it certainly has been to us-if you look behind this, you
find out that it is not as sweeping as it appears, not at all. Indeed,
there are controls all along the way.

AGREEMENT INCORPORATES U.S. NON-PROLIFERATION CONCERNS

What has happened here? What is at stake? What is involved? In
simple terms, I do not want to be held to this in legal terms, but in
simple terms, what is involved is that we have acquired all of the
requirements and consent rights and all of the other non-prolifera-
tion considerations which are required by the Non-Proliferation
Act, Section 123. All of those are now incorporated within this
Agreement.

Many of them in much more stringent and controllable ways
than was the case and giving us much more--I hate to use the
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word control-much more involvement in the Japanese program
than is the case now and has been the case up till now.

We think that is a major advantage. At the same time, we have
not given a blanket or carte blanche agreement to the Japanese.
What we have done is said, if, ih fact, all of the considerations that
are laid out in this Agreement, all of the criteria have been met,
given that, and we both have to agree to all of those considerations
and criteria, the presumption is and should be that the particular
transfer or use is approved, but only under all of those criteria and
considerations.

CHANGES IN AGREEMENT NOT FEASIBLE

Now, to go to the beginning of your question, do we think that
we could go back to something on a more so-called case-by-case
basis. The answer is, no, sir, I do not. I am confident that we would
not be able to negotiate with the Japanese all of the considerations
which we have acquired from them except essentially be on the
present basis.

Mr. LEVINE. Your answer is interesting to me for a couple of rea-
sons. As I hear it, I cannot help but reflect that if, in fact, the
premise of my question is over-broad and that, in fact, the changes
in the Agreement between the proposal that we have on the table
and current law are not nearly as extensive as they appear at least
to me to be, then it should not become such an essential item to
the Japanese and that perhaps we might be able to convince them,
as the Administration is suggesting to the Congress, that this is as
not as sweeping and perhaps they might want to reconsider thpir
determination of abrogating Section 131.

TRANSFERS SUBJECT TO SECTION 131 CONSIDERATIONS

Ambassador KENNEDY. Well, we do not think Section 131 has
been abrogated. As I testified earlier, what has been done here is,
recognizing that the advance consent arrangement which is incor-
porated in the implementing agreement, has the effect of authoriz-
ing transfers and, therefore, would be subject to the general consid-
erations of Section 131, we incorporated all of that in this process.
We took full account of all the requirements of Section 131, as it
would apply to that implementing agreement, and subjected it,
indeed, because it is now in this process with a ninety-day consider-
ation by the Congress, to what is, in fact, a much more stringent
consideration than would be the case on a single case-by-case basis.

Mr. LEVINE. But your argument is that regardless of the inter-
pretation as to the extent of the change between 131 and the pro-
posal, the Japanese would insist upon this component part of the
Agreement as a sine qua non of the Agreement?

Ambassador KENNEDY. Oh, I am confident of that, Mr. Levine.
Else, why would they have been willing to negotiate and give to us
all of the consent rights which we were seeking and which we did
not have? There is nothing else in this for them.

What is in it for them is simply that predictability which they
have sought from the beginning.

Mr. LEVmmE. Unfortunately, we are well into the second bell. I
would like subsequently to explore perhaps these questions in writ-
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ing, 3ome additional implications of the change from Section 131,
and I also have several questions with regard to notification with
regard to transportation and its implications as to the significance
of the notification.

I would like to submit some of those questions to you in writing,
if I might.

Ambassador KENNEDY. Be pleased to answer them, sir.
Mr. LEvINE. Thank you.
Mr. WOLPE. Thank you.
If there is no objection, we will have members of the committee

submit questions for the record, and we will ask that the record be
left open for additional material as well.

Let me state my appreciation to you, Mr. Ambassador, and to the
others on the panel that have testified this afternoon. Your testi-
mony has been most helpful.

Thank you very much.
[Whereupon, the committee was adjourned.]
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The committee met at 1:30 p.m., in room 2172, Rayburn House

Office Building, Hon. Stephen J. Solarz presiding.
Mr. SoLAiz [presiding]. The committee will come to order. Today,

the committee meets for the second time to consider the agreement
for peaceful nuclear cooperation with Japan, which was submitted
to the Congress on November 9th. Before Christmas, the committee
heard from representatives of the Executive Branch and the Nucle-
ar Regulatory Commission. Today, we will hear from a panel of dis-
tinguished private witnesses. On Tuesday of next week, we shall re-
ceive testimony from our distinguished colleague from the other
body, Senator John Glenn, and have a follow-up session with Exec-
utive Branch officials.

The United States-Japan nuclear agreement is extremely techni-
cal and immensely complex. For anyone suffering from insomnia,
reading the text, the annexes, and the side letters is a certain cure.
It may also be the ultimate test of the proposition that representa-
tive government is competent to render judgments on the policy
ramifications of abstruse scientific and technological issues.

Yet, because the agreement opens wider the door to the commer-
cial use of plutonium as an element of nuclear reactor fuel, it is
only appropriate that this opening door swing on the hinge of
public opinion. For plutonium is the stuff of nuclear weapons. No
matter how daunting the challenge of understanding and judging
this agreement, this committee and the Congress have a responsi-
bility to the American people and people around the world to
insure that if plutonium is to be more widely used, the highest pos-
sible standards of accountability, protection and safety be met.

As Congress conducts its thorough review, it will keep in mind
the Japanese people's unique experience with nuclear weapons,
Japan's excellent safeguards record, and its current dependence on
foreign sources of energy. Yet, our primary purpose will be to
assure ourselves that this agreement will not bring nearer the day
that some other people will suffer the ravages of radiation as did
the residents of Hiroshima and Nagasaki.

After today's and next Tuesday's hearings, we will determine
whether any more sessions are necessary. Once all the testimony is
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taken and all the questions asked, we will then move to draft and
mark up a resolution concerning the agreement.

In that regard, the committee appears to have three options.
First, a straight resolution of approval. Second, a straight resolu-
tion of disapproval. Third, a resolution of approval which states
certain conditions concerning the implementation of the agree-
ment. I expect that the committee will report out one of these
three types of resolutions before March 31st, at which time it
would otherwise be discharged from responsibility.

Thereafter, the Congress has 15 days of continuous session, that
is approximately until the end of April, to pass the resolution and
send it to the President. If the full process of enactment is not com-
pleted by that time, the agreement will automatically go into
effect.

The witnesses which we will be hearing from today include Dr.
Bertram Wolfe, Vice President for Nuclear Energy at the General
Electric Company; Paul Leventhal, President of the the Nuclear
Control Institute; John Kearney, the Senior Vice President of the
Edison Electric Institute; and Professor Gary Milhollin of the Uni-
versity of Wisconsin Law School.

I gather my distinguished colleagues also have some opening
statements they would like to make. And let me first recognize the
Chairman of the Subcommittee on Trade and International Eco-
nomic Policy, Mr. Bonker.

OPENING STATEMENT OF CONGRESSMAN BONKER
Mr. BONKER. Thank you, Mr. Chairman. It is with pleasure to

continue our hearings with respect to the bilateral agreement with
the United States and Japan concerning nuclear cooperation.

This is the second hearing we have had with respect to this pend-
ing agreement. The new 30-year pact would supercede the 1968
agreement with Japan, which expires in the year 2003. The Presi-
dent submitted the agreement to Congress on November 9, 1987,
and Section 123 of the Atomic Energy Act, as amended, provides
that the agreement will come into force after 90 days of continuous
session. The clock is set to run out on or about April 15 unless the
Congress acts to prevent the agreement from taking effect.

As Chairman of the International Trade Subcommittee that has
considered a number of contentious nuclear non-proliferation
issues in the past, I can attest to the fact that this is truly one of
the most controversial agreements to have come before the Con-
gress.

In its present form, the agreement appears to weaken rather
than strengthen U.S. controls over dangerous nuclear materials,
and it does not appear to serve U.S. non-proliferation, national se-
curity or environmental interests. I would remind my colleagues
and others that the United States, as a possessor of nuclear materi-
als and equipment, maintains a certain responsibility with respect
to the sale and the export and the disposition of these nuclear ma-
terials. I think it is proper that we exercise our oversight responsi-
bility to insure that we do not contribute to the spread of nuclear
weapons, especially to countries that have a desire, and perhaps
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the capability, to build facilities that could produce nuclear weap-
ons.

Now, Mr. Chairman, my reservations cover several important
provisions of the agreement and I will just note them very briefly.
First, the requirement that tons of separated plutonium be re-
turned from Europe to Japan by air-and I shall have a comment
on that in a moment, second, an unprecedented, 30-year program-
matic approval clause, which I believe contravenes even the admin-
istration s own 1982 policy that such approval be reserved exclu-
sively for existing facilities; third, a dangerous acceptance of safe-
guards in concept rather than in fact; and fmally, an unacceptable
termination clause which relinquishes important U.S. rights over
nuclear materials subject to the agreement.

I believe the committee has an obligation to address these ques-
tions and that we should reserve our right to approve the agree-
ment until after we receive satisfactory responses from the admin-
istration and other witnesses. It is far better for the United States-
Japan nuclear cooperation to continue under the existing frame-
work rather than to subject our non-proliferation interests to a
weak and uncertain regime.

I would like to take this opportunity to announce that we have
learned from the administration that they have agreed that the
plutonium flights will travel non-stop from Europe to Japan out-
side the U.S. air space in aircraft to be specially designed to make
the 8,000 mile flight without refueling.

Let me add that as one representing a state along the northern
tier, the residents of our state and of Alaska, and, I might submit,
even of Canada have been terribly concerned that aircraft especial-
ly equipped to ship spent fuel would make flights over the north-
ern tier of the United States and, of course, stop for refueling in
Alaska or in Canada or in Washington State. That raises, of course,
a number of concerns about safety. The result of which is that I
have been deeply concerned about the possibility of having numer-
ous flights carrying spent fuel over Washington State and especial-
ly those that stop or refueling.

So, I understand, now, the administration has sought an alterna-
tive route in cooperation with the Japanese that would have air-
craft, again specially designed for long-distance flights, depart
France and then fly over the North Pole and into Japan. They
would not have any need to make those refueling stops. I think it
makes abundant good sense and I would like to applaud the admin-
istration for taking this action.

Mr. Chairman, that is one contentious issue. which apparently
has been removed in our consideration of this agreement and I
would be happy to proceed with the fine slate of witnesses that we
have here. Then, in another hearing with the administration we
,can dispose of the pending nuclear agreement with Japan. Thank
you.

Mr. SOLARZ. I understand that the gentleman, with some tough
and characteristically effective negotiating, was able to extract an
assurance from the administration that under no circumstances
would it be flown over the State of Washington.

Mr. BONKER. Well, I appreciate the Chairman's observation. I
might add that some credit, much credit should go to a Senator
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from the State of Alaska who had similar concerns, Senator Mur-
kowski. It is probably to him more than to myself that the credit
goes for this alternative flight plan.

Mr. SoLimZ. I think Mr. Wolpe had a statement he wanted to
make.

OPENING STATEMENT OF CONGRESSMAN WOLPE
Mr. WoLPE. Thank you very much, Mr. Chairman. It is no secret

that I come to this hearing with deep concern about the adminis-
tration's proposal for nuclear cooperation with Japan. I continue to
believe that this is one of the most ill conceived agreements this
administration has yet proposed. It treats American national secu-
rity measures in an extraordinarily cavalier fashion, all in the in-
terest of promoting commerce in one of the most deadly substances
known to man: plutonium.

Along with Representatives Mel Levine and Don Bonker and sev-
eral of our Republican colleagues, I have introduced the Atomic
Energy Law Enforcement Act in an effort to get the administration
to reassess the wisdom and the legality of its proposal.

I am very pleased to say that we have been joined in our support
of this bill by Representative Peter Rodino, Chairman of the House
Committee on the Judiciary who shares our view that the agree-
ment is not only bad policy, but also illegal.

The administration has negotiated an agreement that will
threaten the security and safety of our nation, Japan, and all other
countries of the world. By giving the Japanese a 30-year blanket
approval for reprocessing spent nuclear fuel and using the plutoni-
um recovered from it, the administration has written a nuclear
carte blanche for the processing and use of plutonium in facilities
that have not yet even been built.

Let there be no question about the magnitude of the plutonium
exchange that is contemplated here. The United States, now, has
approximately a hundred tons of plutonium in our weapons arse-
nal. By the year 2017, if this agreement is fully implemented,
Japan could have some 400 tons of plutonium in its civilian nuclear
programs. In short, Japan could be awash in seas of deadly plutoni-
um.

The administration claims that this revolutionary shift in pluto-
nium policy from case-by-case approvals to a 30-year approval is
nothing to worry about because the agreement spells out the exact
conditions under which the material will be handled. Yet, the Nu-
clear Regulatory Commission disagrees. In a letter to the Presi-
dent, it points out that the safeguards concepts described in the
areement-which are just that, general concepts that are not even
binding if found impractical-and I quote here from the NRC
letter: "Could result in accounting uncertainties of hundreds of
kilograms of plutonium." It took 6 kilograms of plutonium to de-
stroy Nagasaki and the NRC says that under this agreement, we
could lose track of hundreds of kilograms of plutonium.

If someone does not sneak the plutonium out of the facility, they
have the opportunity under this agreement to remove it by force.
In 1984, the Japanese planned to ship plutonium half-way around
the world on a boat wih only one guard. Under the system of case-
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by-case approval, the Department of Defense was able to mount a
successful last-ditch effort to improve security. Under the new
agreement, the United States Government would have no right to
hold up such a shipment because it meets the weak international
standards referenced in the Agreement.

In the words of an esteemed Senate colleague, the agreement is
"An extreme environmental hazard, a proliferation peril and a ter-
rorist's dream come true."

Now is the time, in my view, to address its flaws directly and
that, of course,- is the purpose of these hearings. Thank you very
much.

Mr. SOLARZ. Thank you. Mr. Gilman.

OPENING STATEMENT OF CONGRESSMAN GILMAN
Mr. GILMAN. Thank you, Mr. Chairman. I appreciate the commit-

tee having called the hearings on this very controversial agree-
ment. The expansion of the so-called plutonium economy around
the world is understandably a matter of real concern to many
Americans throughout our land, both those interested in nuclear
non-proliferation and those more parochially interested in prevent-
ing a plutonium accident, concerned about the possibility of pluto-
nium falling out of the sky in a catastrophic accident in their
region.

I have already expressed some grave reservations about the
agreement based on what I have learned to date. My colleagues
and I are most eager to hear today's private witnesses, in order to
more fully consider all of the arguments, both pro and con, with
regard to this proposal. We also look forward to hearing the admin-
istration witnesses who will be appearing at a later date. Thank
you, Mr. Chairman.

Mr. SoLARz. Mr. Levine, do you want to contribute to the collec-
tive wisdom on this issue?

OPENING STATEMENT OF CONGRESSMAN LEVINE
Mr. LEvmE. Mr. Chairman, thank you very much. That is an im-

plication that my statement will contribute to the collective
wisdom and I appreciate your--

Mr. SoLA=Z. Your statements always contribute to the collective
wisdom, such as it is.

Mr. LEINE. In that case, how long a one would you like?
Mr. Chairman, I would just like to briefly thank you for conven-

ing these hearings and associate myself with the remarks of my
colleague, Mr. Wolpe.

Mr. Wolpe and I wrote a letter to the Washington Post several
days ago which expressed our respective concerns with regard to
this issue and there is no point in belaboring them. They are on
the record. The only point that I would like to emphasize is my
very deep concern about the dramatic shift that this agreement in-
cludes from case-by-case determination to the 30-year approval. I
believe that is something of deep concern and should be of deep
concern to the citizens of this country and of Japan as well as to
other countries concerned about plutonium and the potential conse-'
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quences of its proliferation. I am deeply concerned about the prece-
dent this sets.

I would like to make one other point in connection with the
letter that the majority of the members of this committee sent to
the Administration suggesting that this agreement be renegotiated.
During the time that a number of us were circulating the letter,
several critics or skeptics of our position raised the question as to
whether or not this was simply taking on Japan, whether this was
done in a fashion that was hostile to Japan.

For the record, I think it should be very clear that that was by
no means the purpose of those of us who raised questions about
this agreement. To the contrary, our objections are raised with a
view toward trying to protect both the Japanese and the United
States from the potential implications of this 30-year approval
process and it is a deep concern about the merits of the agreement
that provoked us to take the position that we have. And I would
appreciate it if the witnesses would address themselves to those
issues in the course of their testimony. Thank you, Mr. Chairman.

Mr. SoLARz. Thank you, Mr. Levine.
I am informed by staff that the session for tomorrow has been

put off until next Tuesday in order to accommodate the concerns of
those members who want to be on the floor for the debate on the
contra issue.

So, why do we not begin now to hear from our witnesses who
were good enough to join us today. Dr. Wolfe, do you want to lead
off? Then we will hear from Mr. Leventhal, Mr. Kearney and Pro-
fessor Milhollin.

Let me remind each of you gentlemen that your statements will
be included in the record and if you can possibly summarize your
views in five or ten minutes, that would leave the maximum
amount of time for questioning which I think would be most pro-
ductive. But please proceed as you see fit.

STATEMENT OF BERTRAM WOLFE, VICE PRESIDENT, NUCLEAR
ENERGY, GENERAL ELECTRIC COMPANY

Dr. WoLFE. Thank you, Mr. Solarz, it is a real pleasure to be
here. In the interest of time, I will not go through my biographical
information except to make the point that I have been dealing with
the Japanese in nuclear matters for some 20 years and so have a
feeling of their situation and their feelings on the matter.

I just cannot start without referring to Mr. Levine's last state-
ment and indicate that what I am going to say in general would
give my impression that rather than weaken U.S. controls and U.S.
interests on proliferation, this present agreement does exactly the
opposite.Conversely, if it is not approvwA, my feeling is that our
influence in Japan will essentially go away in the next few years.

Mr. Solarz, I have previously testified before the Senate Foreign
Relations Committee and, in addition, I have written a letter to
Senator Cranston and I would like both of those to be put in the
record, as well as the written testimony.I

I The letter appears at the end of Dr. Wolfe's prepared statement, his testimony before the
Senate Foreign Relations Committee appears in app. 29.

1,
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Fundamentally, our present agreement provides U.S. control
only when U.S. uranium, or enriched uranium is used.

The meaningful control that the present agreement provides is a
case by case approval of the transfer and reprocessing of spent fuel
derived from uranium supplied by or enriched by the United
States.

Since most of the fuel which has been previously used in Japan
has been enriched in the United States this present agreement has
provided and still provides today a strong U.S. influence.

But as I indicated earlier, Lhe real issue of concern is the future
when personalities, policies and international politics may change
in ways not presently foreseen.

If the proposed new agreement is not put into force, the Japa-
nese will remain free to obtain and utilize non-U.S. origin fuel
without any U.S. approval rights on the fuel's disposition, includ-
ing reprocessing and subsequent fuel cycle uses.

Moreover, I believe that the very failure to adopt the new agree-
ment will create pressures for the Japanese to turn to non-U.S.
sources of supply, not because they seek nuclear weapons capabil-
ity but because they seek energy security.

The Japanese want predictability in their fuel cycle activities, a
predictability that the present case by case U.S. approval, regime
precludes. We wouldn't take it in reverse, and they, I don't think,
will accept it for long.

I might point out that in the few areas where we do not provide
technology exchange to the Japanese, for instance, in the reprocess-
ing area, they have instead gone to the French and they're build-
ing a French-designed, based on French technology, reprocessing
plant. And in the enrichment field, they've developed their own
centrifuge technology and are building an enrichment plant.

The proposed new agreement recognizes these new realities. On
the one hand, it significantly increases the fuel cycle activities over
which the U.S. has the right of prior approval as provided in the
Nuclear Non-Proliferation Act of 1978. At the same time, it re-
places the case by case approvals with what is called a program-
matic approval. That is, instead of requiring that the U.S. specifi-
cally approve each covered disposition of spent fuel and of material
derived therefrom, the new agreement substitutes a conditional ge-
neric approval.
-The approval sets ground rules concerning facilities, procedures

and activities, such that the Japanese program can proceed with-
out specific U.S. approvals as long as the ground rules are met. The
U.S. of course has the right to assure that they are being met.

Thus, under the new agreement, safeguard designs and concepts
approved by the United States would be applied to the design and
operating procedures of all of their plants, even though the fuel
utilized may not all be of U.S. origin.

Thus, the effect of the programmatic approval which commits
the Japanese as well as the United States or a 30-year period is
that the U.S. will be setting the ground rules to be used generally
by the Japanese for all of their spent fuel and of the derived mate-
rials, whether they buy them from the United States, or not.
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The U.S. would therefore maintain its influence even if the Japa-
nese shift some of their sources of enriched material to other sup-
plying nations.

As I indicated at the outset, the significance of the new agree-
ment should be judged not only by its affect on Japan but also with
respect to the precedents it sets for the U.S. non-proliferation influ-
ence worldwide.

Gentlemen, I fear that on our present course, the U.S. will lose
influence worldwide, as well as in Japan. And we already have at
least one specific example.

The Swiss frustrated by the time consuming implementation of
U.S. case by case reviews have refused to purchase nuclear fuel
fabricated in the United States, which would make their future
fuel cycle activities subject to U.S. case by case reviews.

Thus, the present type of approval process instead of helping to
maintain U.S. non-proieration influence worldwide, tends to dis-
courage or eliminate it in countries with advanced nuclear pro-
gramming.

The new agreement in my view provides a model for nuclear co-
operation with other advanced nations such as the EURATOM
countries which have their own advanced nuclear technology and
are independent or can be independent of U.S. enrichment and
other nuclear supply capabilities.

Moreover, the new agreement also establishes the foundation for
continued U.S. Japan cooperation in support of effective non-prolif-
eration measures in countries with less advanced nuclear pro-
grams, cooperation which is essential in light of Japan's increasing-
ly advanced indigenous nuclear technology and the prospect of its
entry into the nuclear export field.

Mr. SOLARZ. Dr. Wolfe, those were the second bells on a roll call
vote which is now underway. Unless you're in a position to finish
in about one minute, it would be best for us to temporarily recess
and return.

Dr. WOLFE. I have about a minute and a half or so, and I'll do it
whichever way you want.

Mr. SoLA z. Well, why don't you finish up then.
Dr. WoLu. The issue on the new agreement, Mr. Chairman, has

been portrayed by some-as a choice by the U.S. between less or
more direct non-proliferation control. I believe that the new agree-
ment increases U.S. non-proliferation influence in the Japanese
program.

Nor is the issue a choice of whether the U.S. should facilitate or
retard Japanese progress toward a plutonium economy. I'm person-

' ally on record as questioning the value and the advisability of a
plutonium economy in the present light water reactors. But this is
a question of perceived national welfare and arguments can be
made on both sides.

The fact is that the Japanese have the technology, the resources
and the supply alternatives to pursue their chosen energy options
without regard to the disposition of the proposed agreement. They,
as we would do if we were in their role, are unwilling to permit a
foreign power, even though a close ally, to control energy choices
which are central to their continued economic prosperity.
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The idea that rejection of the new agreement will prevent or
even seriously delay Japanese use of plutonium fuels if it is their
decision to proceed with such use is clearly a flawed idea built on a
wish.

Indeed, the reaction to rejection as I know the Japanese is likely
to move the Japanese closer to those nations such as France and
Germany which espouse the plutonium recycle economy and as I've
indicated before, they are already using French reprocessing tech-
nology to build their reprocessing plant.

The real issue as I see it is the choice between the continuation
of a strong cooperative U.S. influence in Japan's nuclear program
or essentially no influence in the future.

Mr. Chairman, I appreciate your attention and forbearance.
Thank you.
[The prepared statement of Dr. Wolfe follows:]
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PR ArD S TATEMNT OF B RTRAm WOLFE, VICE PRsMEINT AND GzNERAL MANAGER,

NUCLEAR ENERGY, GENERAL ElEcTRic COMPANY

Mr. Chairman and Members of the Committee:

I am Bertram Wolfe, the Vice President and General Manager

for Nuclear Energy of the General Electric Company. I received

my B.A. in Physics from Princeton University in 1950, and my

Ph.D. from Cornell University in 1955. I entered the nuclear

energy field in 1955, and have been engaged in, that field

continuously since then, all but two years of that time at

General Electric. During those three decades, I have worked in

nearly every phase of nuclear energy, from reactor design to

development of new nuclear reactor concepts. Until recently, I

was the General Manager of GE's Nuclear Technologies and Fuel

Division, a position which included the responsibility for

technology licensing and exchange activities for General

Electric nuclear power reactors worldwide. In my present

position, I am responsible for the whole scope of GEs civilian

nuclear energy activities.

I am and have been an active participant in a number of

national organizations dedicated to :he improvement of U.S.

technology and capability. I am a member of the National

Academy of Engineering and the Energy Research Board. I am

also the immediate past president of the American Nuclear

Society and -remain on its Board of Directors. I am, in

addition, a member of the Board of Directors of the American

[' i", . A



Nuclear Energy Council (ANEC) and am pleased to appear before

you today on the Council's behalf. The nuclear industry, which

ANEC represents, strongly supports the proposed new U.S.-Japan

nuclear cooperation agreement and welcomes the opportunity to

set forth the reasons for that support for the Committee's

consideration.

The new agreement, in a real sense, reflects the maturing

of the Japanese nuclear power program and of the cooperative

relationship between our two countries in related technology

development and non-proliferation policies. The first

U.S.-Japan nuclear cooperation agreement was signed in 1958.

It was part of President Eisenhower's "Atoms for Peace"

program, which was intended to limit the spread of nuclear

weapons by providing for transfers of civilian nuclear power

technology and materials in exchange for governmental pledges

that the technology and materials would be used only for

peaceful purposes. The Atoms for Peace program proved to be a

highly successful response to the concern over nuclear weapons,

expressed by President Eisenhower in 1953, that "the knowledge

now possesed by several nations will eventually be shared by

others -- possibly all others."

- 2
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Since 1958, the U.8. and Japan have engaged in a long and

mutually beneficial nuclear trade relationship; indeed, the

nuclear field remains one of the relatively few areas in which

the V1.8. has a highly favorable trade balance with Japan.

importantly, moreoever, Japan has been a strong and consistent

supporter of U.S. non-proliferation objectives within the IAEA

and elsewhere, an early and firm adherent to the Nuclear

Non-Proliferation Treaty, and has conducted its own massive

nuclear power program in a manner which has scrupulously

adhered to Japan's safeguards commitments. Further, the

Japanese nuclear power program is among-the world's leaders in

efficiency, economy and safety.

I personally have been involved with nuclear power

activities in Japan for nearly twenty years, most recently as

the leader of GE's commercial nuclear activities in that

country. Accordingly, I believe I have some insights which may

be useful in the Committee's consideration of the proposed new

Agreement for Cooperation.

I am not a disinterested observer on nuclear power issues.

I believe that nuclear energy constitutes a necessary and

desirable part of the energy mix of modern, industrialized

nations and that it can make, and is making, -an enormous

contribution to the well-being of our country and others. But
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r am not an uncritical advocate of any and all nuclear uses, or

users, and I am a strong supporter of the need for effective

non-proliferation controls. The proposed agreement, in my

judgment, realistically and practically accommodates those

considerations.

Focusing on its most essential characteristics, what this

new agreement does is enlarge the scope of U.S.

non-proliferation controls -- in response to the requirements

of the Nuclear Non-Proliferation Act of 1978 -- and provide

means for their application which are predictable and

practicable for both parties. The new agreement substitutes a

programmatic U.S. approval regime for the current case-by-case,

shipment-by-shipment U.S. control of Japanese fuel cycle

activities. This programmatic approval regime would set the

boundaries on reprocessing of Japanese spent fuel and on

plutonium use activities in Japan., the bases for U.S.

revocation of consents given, and the steps for and

consequences of revocation. The agreement also provides for

the development and application of safeguards satisfactory to

the U.S. and for safeguards inspections by the U.S. and the

International Atomic Energy Agency (IAEA).
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As long as the Japanese stay within the "envelope" set by

the programmatic approval, and comply with their other

obligations under the agreement (and under the Nuclear

Non-Proliferation Treaty and their agreements with the IAEA),

they can proceed with the approved recycling activities --

activities which they clearly perceive as crucial to their

long-term energy security.

As in any negotiated bargain between co-equal parties, the

agreement responds to the needs of each side. The Japanese

agree to the significantly expanded U.S. control requirements

set forth in our Nuclear Non-Proliferation Act of 1978. For

its part, the U.S. will supplant its shipment-by-shipment

approval regime -- which, the Japanese have made clear they are

unwilling to continue to accept -- with a programmatic approach.

Is this a good bargain for the U.S.? My knowledge and

experience tell me that It is. Indeed, perhaps it is the only

realistic bargain available with the Japanese. Let me explain

why. Until the early 1970's, the U.S. held a pre-eminent

position in light water reactor technology and a virtual Free

World monopoly on fuel enrichment capacity. All that has

changed. Our monopoly in enrichment was ended in the 1970's by

the French and by a British-Dutch-German consortium. In the

same period, while civilian reprocessing in the U.S. ground to

-5
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a halt (essentially in response to the changes in U.S.

Government policy toward reprocessing of spent fuel), the

British and French went ahead with large civilian power

reprocessing endeavors, including agreements to reprocess

Japanese spent fuel. In the field of nuclear power plants, the

reactors built by the Germans, French, Swedes and the Japanese

-- based on U.S. light water technology -- match the

performance of the best reactors in this country.

I believe that the U.S. still has a lead in nuclear power

capability and technology. But the hard fact is that a nation

such as Japan, should it perceive itself to have compelling

reasons to cease nuclear trade with the U.S., can find

necessary nuclear capabilities, equipment, services and other

supplies elsewhere. In the case of Japan, many of these are

already available, or could soon become so, within its own

borders.

In sum, the Japanese no longer need to obtain from the U.S.

those very goods and services which create the basis for

exercise of U.S. control over their fuel cycle activities. If

we continue under the existing agreement, with its case-by-case

fuel cycle activity approvals by the U.S., it is my firm belief

that that agreement will progressivly become a "dead letter" --

with the Japanese either turning to others for the goods,

-6



128 '

services and technology they have heretofore obtained from the

U.S. or developing the capacity to provide these for

themselves. That is the reality of the situation. This same

reality leads to the conclusion that what we should seek is to

retain our constructive influence on the Japanese nuclear

program and a degree of overall control consistent with

legitimate Japanese energy security goals. That, Mr. Chairman,

is what this proposed agreement provides.

As a result of my work in Japan, I have gotten to know the

Japanese nuclear leaders. I have listened to their arguments

on reprocessing and the recycling of plutonium in light water

reactors. Their views are heavily influenced by the fact that

Japan has a very limited indigenous supply of energy.

Obtaining energy from plutonium in breeder reactors is a high

priority for them, and they see recycling in light water

reactors as a step on their path to the breeder. Some may

believe that plutonium recycle in light water reactors is the

wrong approach for the Japanese -- and I have expressed my own

doubts to them on commercial grounds -- but it is clear that

only when the Japanese decide, for their own economic and

energy policy reasons, that such recycle is a poor choice will

they change their current program.

-7-
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Any U.S. attempt to block or micro-manage Japanese

plutonium use would be doomed to failure given the size and

sophistication of Japan's nuclear power program, its vital role

in the Japanese economy and Japan's determination to achieve

energy security. Realism, and a U.S. self-interest, argue for.

providing reasonable flexibility to the Japanese who, it's

worth emphasizing, have an unimpeachable non-proliferation

record.

Our continued cooperation with Japan, on terms of mutual

respect, would set an example for the rest of the world that we

are serious about our commitments to both nuclear

non-proliferation and reliable nuclear supply arrangements. It

will also help improve America's trade deficit with Japan.

Aside from the significant nuclear trade between Japanese

companies and utilities and U.S. commercial organizations such

as Westinghouse and GE, each year Japanese utilities purchase

about $300 million in uranium enrichment services from the

Department of Energy, representing around one-fourth of DOE's

uranium enrichment sales. In addition to the trade balance

effects, without this Japanese support DOE's enrichment prices

would inevitably rise as its costs would have to be spread

among fewer utility customers. This would result in higher

electricity costs to U.S. ratepayers.

V-8-
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In summary, without continuation of a constructive U.S.

relationship-with Japan, which the new agreement embodies, the

U.S. would lose:

much of its remaining influence over

non-proliferation policies and practices in

Japan,

contact and exchange with advanced Japanese

'nuclear technology, and

a very substantial amount of trade with

Japan, which helps to counterbalance our

trade deficit with that country.

The proposed U.S.-Japan agreement provides an effective way

for this country to influence and monitor Japanese plutonium

use programs and the safeguards put in place to assure that

they serve peaceful purposes only. It will also reinforce our

energy and security relations with our most important ally in

the Far East. In our own national interest, the Congress should

allow this agreement to go into effect without change.

-9-
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jDecember 18, 1987

The Honorable Alan Cranston
U.S. Senate
Hart Senate Office Building
Washington, D.C. 20510

Dear Senator Cranston:

Let me start by thanking you for your courtesies last Tuesday during my
testimony on the proposed new U.S.-Japan Agreement for Cooperation on
the Peaceful Uses of NuclearEnergy. I welcomed the opportunity to make
a presentation and appreciated your attention during my testimony.

In light of some of the statements made at the hearing, however, and the
importance of the matter, I felt an obligation to express my concern
that there ,aay be a misunderstanding about the new agreement and the
implications of its turndown by the United States. I say this because I
know of your strong and sincere feelings -- feelings which I share
about the spread of nuclear weapons, and the need to minimize that
possibility. In this regard, I believe that, if the proposed
U.S.-Japanese agreement is not ratified, it will lead to the eventual
elimination of the U.S. as an effective force against proliferation --
the exact opposite direction from where we should be moving. Let me
explain why.

The new agreement has many positive features. Among the most important
is that it brings under our surveillance and control the reprocessing of
fuel used in Japan which is of non-U.S. origin and the subsequent use of
plutonium recovered therefrom. In addition, the new agreement provides
other advantages to the U.S., including influence and control on such
matters as physical security of irradiated fuel during transport,
security of plutonium storage facilities, and physical protection during
retransfers of materials. Under the present agreement, the U.S. does
not get such control even as to fuel purchased from the U.S. or as to
fuel used in the less than 20% of JapanqpeW-reactors which were supplied
from the U.S.

If the proposed new agreement does not come into force, we will be left
with the present agreement. That agreement provides the U.S. with
little leverage should the Japanese decide to pursue their nuclear power
program independently of U.S. involvement. Let me point out that the
U.S. decision not to export reprocessing technology has not stopped the
Japanese from importing reprocessing technology from other supplier
nations. The Japanese now plan to build an 800 tonnne/year reprocessing
plant with French technology. Similarly, our policy against the export
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of enrichment technology has not prevented the Japanese from developing
their own centrifuge technology, which they will use in their new
enrichment plant.

For the past decade, the Japanese have not ordered any further U.S.
equipment (such as control rod systems) which would make their
indigenous actors (or the fuel Irradiated therein) subject to U.S.
control. Under the existing agreement, if the Japanese utilize fuel
enriched in Europe (where, I should point out, there is significant
excess enrichment capacity), they ar6 not subject to Ln U.S. control
eve' the retransfer and reprocessing of spent fuel -- and the use
the-safter of the recovered plutonium -- from the 80% of their reactors
bui't independent of U.S. equipment supply. This is a well-understood
;ispvct of the current U.S.-Japan agreement -- fully appreciated in Japan
as voll as by our own government. Therefore, It eludes me why people
dedicated to our maintaining non-proliferation influence should oppose
(on non-proliferation grounds) a new agreement which provides greatly
expanded U.S. influence and control over Japanese nuclear activities.

Programmatic control, rather than case-by-case control, is the sole
benefit the Japanese receive from the new agreement. The Japanese
consider this vital to their fuel cycle planning and energy security;
and frankly, based on past history one can sympathize with them. For
this, they accept expanded U.S. influence and control in regard to all
their nuclear activities. This is an enormous benefit for our country
and its non-proliferation objectives for, without the new agreement, we
will ultimately lose all control and influence over those activities.

This is not mere speculation on my part. The Swiss utilities,
discouraged by the delays and uncertainties of the U.S. case-by-case
approval regime, have now adopted a policy of not using nuclear fuel
manufactured in U.S. facilities. Thus, U.S. rigidity has not
strengthened U.S. influence over Swiss nuclear activities, but
eliminated it. Let's not make the same mistake with Japan.

The Japanese have for many years been leaders in international
non-proliferation activities. As you pointed out at the hearing, it is
likely that the Japanese can, if they desire, have nuclear technology
completely independent of ours -- perhaps (in the future) even superior
technology. Under the circumstances, their willingness to be bound by
U.S. programmatic controls for the indefinite future has to be viewed as
a measure of their sincerity in non-proliferation cooperation and as a
major plus in terms of the U.S. desire to retain non-proliferation
influence in their nuclear program. Again, it eludes me how some, in
the name of non-proliferation, can oppose an agreement providing us with
this long-term influence when the only real alternative is to have none
at allI

To summarize, the proposed U.S.-Japanese agreement provides a means to
retain and expand U.S. non-proliferation influence in Japan and a
precedent which can lead to renewed non-proliferation influence for the
U.S. in-Europe and the rest of the world. Conversely, I firmly believe
(based on years of experience and personal observation) that failure to
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proceed with the agreement will lead to ever diminishing U.S.
non-prolifertion influence both in Japan and elsewhere. Maintenance of
thestatul Quo with respect to Japan will not advance our proliferation
goals-- it will do Just the opposite.

Your strong feelings and leadership on the non-proliferation issue are
well known. I hope that these thoughts, based on two decades of
involvement with the Japanese nuclear program, provide a practical
insight which will be useful to you in your deliberations.

Sin rly,

Bertram Wolfe

eg

cc: Senator John Glenn
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Mr. SoiARz. Thank you very much for sharing your views with
us. The committee will stand in recess for about ten minutes.

[Brief recess is taken.]
Mr. SoaZ. The committee will come to order. Can those in the

hearing room who are not members of the committee please take
their seats.

Having heard from Dr. Wolfe, the committee will now hear from
Paul Leventhal, President of the Nuclear Control Institute.

Mr. Leventhal, your statement will be included in the record.
Please feel free to summarize your views.

STATEMENT OF PAUL LEVENTHAL, PRESIDENT, NUCLEAR
CONTROL INSTITUTE

Mr. LEVENTHAL. Thank you, Mr. Chairman. I have prepared a
short summary statement which I should be able to read in five to
ten minutes.

Mr. Chairman and members of the committee, on June 14, 1946,
when Bernard Baruch presented his plan for international control
of atomic energy to the United Nations, he said, and I quote, "We
are here to make a choice between the quick and the dead. That is
our business."

Now, more than forty years later, I submit that this is still our
business and the business of this Committee in particular, as it
considers the pending U.S. Japan agreement for nuclear coopera-
tion. Quickness is still of the essence because this agreement, if it
is allowed to come into force automatically less than two months
from now, will inaugurate a plutonium economy on a global scale
over which the United States will relinquish all meaningful con-
trol.

In my prepared testimony, I go into considerable detail as to why
this agreement clearly violates U.S. atomic energy law. A number
of the points that I've made in my testimony have been enunciated
by members of the committee. I would urge that each member
review the Institute's legal analysis. I would like to use the few
minutes I have to summarize my testimony to stress the grave im-
plications for U.S. security and economic interests if the agreement
is not disapproved or substantially modified.

And I would like to explore a course of action for the Committee
to protect these vital U.S. interests. The bottom-line consideration
should be to maintain real-and I emphasize the word, real-U.S.
control over all plutonium produced with U.S. supplied nuclear
fuel and reactors and to insure that large-scale commercial use of
this ,highly dangerous material, as distinguished from experimen-
tal, pilot or demonstration programs, cannot proceed until such
time as effective technical safeguards and physical security meas-
ures are shown to be in place.

This the agreement does not do. Indeed, under its terms, Japan is
free for at least the next 30 years to make commercial use of a
minimum of 150 metric tons of plutonium, to be recovered from
fuel supplied by the United States, under safeguards and physical
protection arrangements that the Nuclear Regulatory Commission
and the Department of Defense have declared to be inadequate.
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This is an enormous amount of plutonium, one and a half times
what the United States now has in its nuclear arsenal of 24,000
weapons. It is enough for Japan to proceed directly with large-scale
use of plutonium in its commercial power program, fnst in light
water reactors and eventually in breeders.

Without this carte blanche arrangement, Japan has only 11 to 12
metric tons of non-U.S. controlled plutonium at its disposal, which
is far short of the 100 tons or so that we calculate the Japanese
need to proceed with their present ambitious plan. It would take
Japan at least 15 years to produce and recover as much plutonium
from non-U.S. sources as it would now have free access to under
the proposed agreement.

The carte blanche arrangement in this agreement is all the more
egregious because of a decided trend away from commercial pluto-
nium use by other non-nuclear weapons states party to the Non-
Proliferation Treaty. Sweden has abandoned plans for reprocessing
and plutonium use in favor of disposing of spent fuel.

Switzerland, which was just mentioned by Dr. Wolfe a moment
ago, is trying to exchange its separated plutonium for U.S. enrich-
ment credits.

West Germany has suffered severe setbacks to its reprocessing
and breeder programs as the consequence of a major scandal in-
volving corruption in, and allegations of diversions of weapons
grade material from, its nuclear fuel cycle industry.

Nevertheless, the United States Government, which itself aban-
doned domestic reprocessing and breeder programs, is prepared togive the green light to Japan. Use of plutonium as a fuel is a bad
bargain even in resource poor Japan when compared with the al-
ternative of inexpensive, highly assured supplies of low enriched
uranium, which is unsuitable for weapons. Already, ample supplies
of low enriched uranium now can be extended dramatically
through efficiencies achieved in producing and burning it.

Plutonium use is a terrible bargain when weighed against long-
term proliferation and terrorism risks. Can we assume that pluto-
nium produced in Europe and Japan will never be used by any
nation or by terrorists in weapons against the United States or its
interests abroad?

Plutonium, once separated from spent fuel, lasts forever, but
peace and stability among nations may not.

What is the U.S. interest then in acquiescing-in Japan's demand
for free access to U.S. origin plutonium? Our principal interest ap-
pears to be to maintain good relations with Japan by removing the
irritant that differences over plutonium have caused as far back as
the Ford Administration. Yet, the United States also has an obvi-
ous interest in minimizing the amount of atom-bomb material in
the world.

"J.S. concerns about plutonium were the essential impetus
behind the Nuclear Non-Proliferation Act of 1978, but the careful
case by case approach to foreign plutonium use requests prescribed
by the Act is being cast aside by the present Administration in the
interest of placating Japan.

If those of us opposed to commercial use of plutonium are wrong,
and many tons of plutonium can be managed without losing weap-
ons quantities-a single weapons quantity for that matter-to ter-
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rorists or to nations, the worst that could happen by avoiding the
use of plutonium is the loss of access to an unnecessary and highly
toxic energy source.

If those, like Ambassador Richard T. Kennedy, who favor com-
mercial use of plutonium in major industrial countries are wrong,
and weapons quantities of plutonium do fall into the wrong hands,
the worst that can happen by proceeding with the plutonium econ-
omy is the destruction of cities, financial markets and industries,
and all that would follow.

I urge members of the Committee to review the Institute's analy-
sis, "Dangers in a Plutonium Economy," which is part of Attach-
ment 3 to my testimony.'

It summarizes the vulnerabilities of safeguards and physical pro-
tection arrangements as pointed out by the NRC and DOD and
again mentioned by certain members here today.

It discusses the feasibility of building a crude atomic bomb with
stolen plutonium, the effects of a terrorist atom bomb explosion
and the consequences of a severe plutonium transportation acci-
dent.

Each of these considerations should give the committee pause
and should lead to prompt consideration of disapproving or sharply
modifying the pending agreement.

The Senate Foreign Relations Committee, by a vote of 15 to 3,
has advised the President that the proposed nuclear agreement to
cooperate in Japan's establishment of a plutonium economy is un-
lawful and dangerous. There is now pending in the Senate a resolu-
tion of disapproval, introduced by the majority and minority lead-
ers.

Unless the House Foreign Affairs Committee and the House
leadership act in similar fashion, there may be little incentive for
the Administration to negotiate changes in the agreement, and the
Congress will be giving Ambassador Kennedy the opportunity to
prove he is right.

From that point on, prayer may be the best approach to averting
the spread of nuclear weapons to additional nations and to terror-
ists.

I urge the Committee promptly to obtain from the Administra-
tion a commitment to support a resolution of approval with condi-
tions governing implementation of the agreement in its present
form.

If the Administration refuses to make such a commitment, or
fails to reach agreement with the House and Senate committees on
conditions for an approval resolution by the time each committee is
discharged from further consideration of a resolution which, under
the 45 legislative days allowed by law is about a month from now.
Then the committee should report a disapproval resolution and
seek support of the House leadership for its prompt passage on the
House Floor.

Unless implementation of the programmatic consent arrange-
ments of the agreement are made subject to strict safeguards, phys-
ical security and environmental requirements, to periodic review

I The analysis referred to appears in app. 22.
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and renewal based on current reassessment of proliferation andterrorism risks at the time of renewal, and to unqualified suspen-sion rights, this agreement should be disapproved and the existingagreement, which does not exrtire until the year 2003, shouldremain in force.

I thank you for your attention.[The prepared statement of Mr. Leventhal follows:]

I
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Mr. Chairman and members of the Committee: thank you for the
invitation to testify on behalf of the Nuclear Control Institute
regarding the proposed renegotiated Agreement for Nuclear
Cooperation between the United States and Japan.

Since the Committee is confronted u ith some 452 pages of
complicated text and supporting documents that have been submitted
by the Executive Branch, it is useful, I think, to come directly
to the point: the proposed nuclear agreement with Japan is illegal
and dangerous.

The new agreement makes a mockery of the Nuclear Nona
Proliferation Act by discarding the law's multiple protections
against unwarranted spread and use of plutonium. It provides a
carte blanche for Japan to pursue for the indefinite future a
fulM-scale industrial program to make use of plutonium as a fuel
in its nuclear powerplants. Plutonium is an extremely toxic-
material that is produced in military reactors for use in most
nuclear weapons. It is also created as a byproduct of reactors in
commercial nuclear powerplants. The Japanese will obtain nearly
all ok their plutonium from nuclear fuel and nuclear reactors
supplied by the United States.

Under the present agreement, which does not expire until
2003, the United States considers Japan's requests to
reprocess spent fuel and to make use of the separated plutonium on
a case~by'case basis. By replacing this approach with a blanket
30*year approval, the President has presented Japan with a
"plutonium economy" of its choosing -A& one that is open-ended in
terms of quantity of materials involved and technology employed.
Indeed, Japan could conceivably acquire more plutonium than the
United States now has in its weapons, without further constraint
imposed by the United States or assurance that effective
safeguards and security will ultimately be applied. By exercising
in advance, for the life of the Agreement, virtually every
reasonably foreseeable consent that might be required by Japan
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over the agreement's term, the Administration has essentially
rendered the Act's consent-rights regime---the heart of U.S.
nonproliferation controls---a dead letter.

This approach represents a rejection by the Reagan
Administration of the efforts of the three preceding Presidents to
reduce proliferation and terrorism risks by slowing tne spread of
plutonium. It also represents a presumption that no President
over the next 30 years will face circumstances warranting
restraint over Japan's shipment and use of plutonium obtained from
O.S.-supplied fuel and reactors.

The new agreement with Japan legitimates and sets a
precedent for global commerce in plutonium in quantities that
eventually could dwarf the amounts now contained in all of the
world's nuclear weapons. This commerce, over time, could create
dangers to the security of the United States at least as great as
those posed today by the nuclear weapons of the Soviet Union.
Indeed, a single theft of the dozen or so pounds of plutonium that
would be needed by terrorists for a bomb could alter the course of
history.

Broadly viewed, then, the agreement is flawed because it
violates vital U.S. interests by inaugurating a plutonium economy
of massive proportions with little apparent appreciation of long-
term proliferation, terrorism and safety risks worldwide. I will
explore each of these risks in a moment. In specific terms, the
agreement is fundamentally flawed in the following ways:

Programmatic Consents - It provides unprecedented olanket,
long-term consent to Japan, a state that does not possess nuclear
weapons, to receive shipments of plutonium from nuclear-weapon
states (France and Great Britain), and it provides such consent
for reprocessing and plutonium use, not just in existing
facilities in Japan, but in future, as yet unplanned, bulk-
handling facilities and reactors (both conventional and advanced)
in Japan, contrary to the case-by-case review procedures mandated
oy Section 123a. (5) and (7) of the Act;

Plutonium Air Transport - It provides for return of
separated plutonri by air transport from Western Europe to Japan,
via a polar route and most probably with a U.S. stopover in
Alaska, even though there is no certified safe cask for such
transport;

Timely Warning - It makes a mockery of the "timely warning"
criterion in Section 131b. of the Act, since the timely warning
determination concerning retransfer and reprocessing risk is made
almost exclusively on the basis of vague, political factors
instead of the technical effectiveness of safeguards and physical
security measures that Congress clearly intended and, therefore,
is contrary to the safeguards and physical-security requirements
of Section 123a. (1) and (6) of the Act.

2
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Congressional and Public Review - Future inclusion of new
bulk handling facilities and reactors under the long-term consent
arrangement will be made on the basis of simple "notification" by
Japan to the United States without any requirement that changes in
the nature and scope of the program be made public and be
subjected to effective Congressional and puolic oversight and
review;

Safeguards - There is no assurance in the new Agreement that
adequate safeguards will be employed at new bulk-handling
facilities and reactors, since tne parties are essentially
obligated to accept whatever level of safeguards the IAEA
determines it can implement---a further departure from the
safeguards requirement of Section 123a. (1);

Suspension/Termination - The ability of the United States to
suspend and/or terminate the arrangement is basically nullified by
provisions which (1) allow the Japanese to call for the return to
Japan of material in the United States produced through or by
Japanese components in the event of an alleged breach, thereby
enormously increasing Japanese leverage over the United States,
and (2) radically qualify the circumstances in which suspension
and/or termination would be permissible, by limiting suspension to
only the "most extreme circumstances of exceptional concern" and
requiring consideration of economic impacts. In practical terms,
the United States has no suspension rights under this agreement,
which is remarkable since it authorizes Japan to acquire more
plutonium than we have in all of our weapons.

These points represent a concise outline of the principal
flaws of the agreement. We have prepared a more detailed analysis
for the Committee's consideration that I would like to submit for
the hearing record [Attachme't i.

The President, in a message accompanying his transmittal of
the agreement to Congress on November 9, stated that the agreement
"meets all statutory requirements." This agreement, in fact, is
legally defective and, because it is incompatible with both non-
proliferation law and sound policy, imposes extraordinary risks on
U.S. interests. The Committee should return the agreement to the
President by means of special procedures provided in Section 123b.
of the Atomic Energy Act for such a contingency. Under the
provision, the Senate Committee on Foreign Relations and/or the
House Committee on Foreign Affairs can advise the President that,
in its judgment, the agreement is not consistent with the terms of
the Act and request that it be renegotiated to conform with the
law or, failing acceptance of this recommendation, resubmitted
with a waiver of applicable statutory requirements.

If the agreement as it reads today is resubmitted by the
President with such a waiver, it would not come into force unless
both Houses acted affirmatively to approve it within 90
legislative days (excluding recesses of more than three days). A
mucn different procedure applies if the Committee permits this
agreement to stand without requiring a waiver: the agreement will

3
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go into effect automatically 90 legislative days after its
submission unless both Houses act affirmatively within that time
to reject it and, in addition, muster the two-thirds vote needed
to override a Presidential veto of the rejection.

These procedures, enacted in 1985, are based on the premise
that it should be difficult for Congress to stop a nuclear
agreement that has been carefully negotiated to meet all the
requirements of law, but it should be easy for Congress to stop
one that fails to meet legal requirements. The statutory ourden
is especially heavy on this Committee and on its Senate
counterpart, therefore, to reject and send oack to tne President a
nuclear agreement that is represented by the President to be
lawful when, in fact, it fails to meet statutory requirements set
forth in Section 123a. of the Act.

The Senate Committee, by a vote of 15-3, has sent a letter
to the President providing him such notice. A majority of the
members of this Committee have signed a similar letter, but the
Committee is yet to put the matter to a vote. A formal vote
would give added weight to the letter, as would prompt Committee
action to report out the Atomic Energy Law Enforcement Act, which
would give the force of law to this procedure.

The Committee nas to look no further than the Department of
Defense and the Nuclear Regulatory Commission for compelling
reasons to return this agreement to the President. Each
recognized the Agreement's deficiencies and urged its rejection by
the President, to no avail. Separate letters were sent to the
President by Secretary Weinberger and Chairman Zecn, setting forth
the reasons for opposing the agreement in its present form. The
NRC letter was transmitted to Congress with the agreement, but the
DoD letter, which, according to a report in NuclearFuel, opposed
the agreement on similiar grounds to the NRC's, was not.

The Committee is entitled to obtain the DoD letter as well,
and all supporting documents and analyses from NRC and DoD,
because both agencies are included among those named in Section
602 as being required to keep the Committee "fully and currently
informed with respect to their activities to carry out the
purposes and policies of this Act and to otherwise prevent
proliferation. .. ." In statutory terms, the Committee has the
same total and immediate access to correspondence and records as
was exercised by the old Joint Committee on Atomic Energy in
overseeing non-proliferation activities of the Atomic Energy
Commission and the Pentagon. It is important that the Foreign
Affairs Committee utilize this authority to examine closely the
complete record of the legal and policy positions taken by DoD and
NRC before it determines whether the agreement meets all stattutory
requirements. I submit for the hearing record press accounts from
The New York Times and NuclearFuel regarding the DoD and NRC
positions on the agreement [Attachment 2].

To illustrate the point made earlier, that the new agreement
shows little regard for long-term proliferation, terrorism and

4
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safety risks worldwide, I will review briefly current developments
regarding each of these risks.

Proliferation Risks

To explore the proliferation risks associated with this
agreement is not to suggest that Japan poses a proliferation risk.
Indeed, the NRC, in its letter opposing the agreement stated, "The
Commission recognizes the importance attached to the relationship
between tne United States and Japan and has no reason to question
Japan's non-proliferation credentials." I personally have the
highest regard for the Japanese nuclear officials whom I met
during a visit to Japan three years ago and with whom I continue
to communicate. I share the NRC's view fully.

A principal reason given by the NRC for its opposition is
its concern about the size of future Japanese plutonium facilities
and the effectiveness of international safeguards to be applied to
those facilities. The Commission stated: "The proposed safeguards
measures for these facilities have not been fully developed or
routinely utilized and may not provide an effective level of
safeguards when implemented. At the large plutonium plants that
Japan plans to operate, this could result in safeguards material
accounting uncertainties of hundreds of kilogramsof m
per year].$" (Emphasis supplied.)

In very polite language, the NRC is suggesting that IAEA
safeguards on these large future plants will be inadequate to
provide timely warning of a diversion of a significant quantitity
of plutonium---a factor that the Nuclear Non-Proliferation Act
requires be given "foremost consideration" by the United States in
deciding reprocessing and plutonium-use requests. The agreement
deals with this problem, first, by transforming "timely warning"
from a strict technical test of safeguards to a vague political
evaluation of the country involved, and, second, by permitting the

parties to r ratchet down safeguards requirements to whatever level
the IAEA informs them it can effectively apply. This is not what
was intended by the NNPA and is one of the reasons that the
agreement is unlawful. But the concern here goes beyond mere
legalities.

If the U.S.-Japan agreement goes forward, it will mark the
U.S. authorization for the start-up of a plutonium industry that,
in the view of the NRC, may not be safeguarded effectively. The
implications are staggering in relation to the amounts of
plutonium that are projected to be separated from spent fuel if
the plutonium business proceeds according to plan in Europe and
Japan. By the year 2000, as much as 350 tons of plutonium could
be separated from spent fuel, of which Japan's share could be 85
tons. Over the 30-year base period of the agreement, about 255
metric tons of Japanese-produced plutonium will have been
separated in reprocessing plants in Japan and Europe, of which at
least 153 tons will have been separated from U.S.-supplied nuclear

-fuel, according to an analysis of Japan's present plans done by Dr.
Milton M. Hoenig, Scientific Director of the Nuclear Control
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Institute. By way of comparison, the United States and the Soviet
Union together have about 200 tons of plutonium in all of their
weapons.

I submit for the hearing record Dr. Hoenig's study,
"Production and Planned Use of Plutonium in Japan's Nuclear Power
Reactors During 30-Year Base Period of the Proposed U.S.-Japan
Agreement," as well as another NCI analysis, "Dangers in a
Plutonium Economy." I also submit for the record two articles onrisks associated witn growing amounts of plutonium in commerce:
"We Are Ignoring the Plutonium Issue at Our Peril," which I wrote
for the International Herald Tribune and "Why Recycle Plutonium?"
by David Aloright and Harold Feiveson in Science Magazine.
[Attachment 3]

Ironically, the State and Energy Departments and ACDA, in ajoint response to the NRC letter, acknowledge that "[tihe fact
that measurement uncertainties at large plants will lead to
proportionally large material accounting uncertainties has been
recognized from the beginning of IAEA safeguards. . ." and that
waitingig until the facilities have been built and the detailed
procedures for implementing safeguards have been worked out will
not significantly alter the achieVTable material accountancy
uncertainties." The solution, they state, is to ratchet up "IAEA
safeguards objectives and inspection goals" to compensate for thelarger measurement uncertainities---an approach that Japan pledges
in the agreement to support. There is no claim, however, that the
resulting safeguards will be effective, and there remains the
provision that permits the lowering of inspection goals to
whatever level the IAEA informs the parties it is able to
implement.

Indeed, NRC Chairman Zech, in a recent letter responding toquestions from this Committee, was critical of the Safeguards
Concepts Papers attached to the proposed agreement, stating that
"the standards for judging the acceptability of individual
safeguards measures or the collective system of measures for a
facility are generally lacking or ambiguous." He continued, and I
quote:

For example, the Concepts Papers state that
flexibility is maintained in the concepts to
allow for choice among alternative safeguards
approaches and to enable attainment of IAEA
safeguards objectives and inspection goals.
Although NRC agrees with the appropriateness
of maintaining flexibility in defining
safeguards approaches, we feel that without
quantification of the IAEA inspection goals
and other pertinent safeguards measures, the
risk is increased of drawing improper
conclusions as to the effectiveness of the
safeguards approaches.
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If NRC had been consulted in the formulation
of the Agreement, we would have recommended
that performance objectives and standards for
judging the acceptability of the individual
safeguards measures be defined as
quantitatively as possible. We believe this
could and should have been done.
Alternatively, we would have recommended that
the U.S. reserve the right to review and
approve the safeguards measures on a case-by-
case basis.

Other than whether this highly questionable arrangement
meets the requirements of U.S. law, there is the more fundamental
question of whether the United States Government is being prudent
in establishing a precedent for the formation of a plutonium .
industry abroad of such high proliferation risk, especially after
deciding not to proceed with a domestic commercial plutonium
industry for a combination of proliferation, economic and safety
factors---all of them still valid today in the United States and
worldwide.

The proposed arrangement is all the more egregious because of
a decided treno away from commercial plutonium use by other non-
nuclear weapons states party to the NPT. Sweden has abandoned
plans for reprocessing and plutonium use in favor of disposing of
spent fuel. Switzerland is trying to exchange its separated
plutonium for U.S. uranium enrichment credits. West Germany has
suffered severe setbacks to its reprocessing and breeder programs
as the consequence of a major scandal involving corruption in, and
possiole diversions of weapons-grade materials from, its nuclear
fuel cycle industry. Nevertheless, the United States government,
which itself abandoned domestic commercial reprocessing and
breeder programs, is prepared to give the green light to Japan.

Use of plutonium as a fuel is a bad bargain, even in
resource-poor Japan, when compared with the alternative of
inexpensive, highly assured supplies of low-enriched uranium.
Already ample supplies of low-enriched uranium now can be extended
dramatically through efficiencies achieved in producing and
burning it. Plutonium use is a terrible bargain when weighed
against long-term proliferation and terrorism risks. Can we
assume that plutonium produced in Europe and Japan will never be
used by any nation or by terrorists in weapons against the United
States or its interests abroad? Plutonium, once separated from
spent fuel, lasts forever, but peace and stability among nations
may not.

Terrorism Risks

On the basis of the long-term proliferation risk alone, it
is prudent to establish precedents today that inhibit plutonium's
spread, not accelerate it. An even stronger case can be made for
sucn restraint in the context of what may be a far more immediate
danger---that of nuclear terrorism.
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The Department of Defense, in a recent assessment of the
adequacy of international standards for protecting plutonium,
stated: "Opportunities for terrorist acts, including attempts to
steal civilian plutonium, will increase substantially as a result
of the increased commercial use of plutonium." A similar view
was expressed in June 1986 by an international task force of
experts on nuclear energy and terrorism that was convened by the
Nuclear Control Institute: "Tons of plutonium will be in
commercial transit, posing increased opportunities for theft and
diversion by terrorists." The Task Force, after examining the
availability of economic alternatives to the use of plutonium to
fuel reactors, stated that "...plans for reprocessing and for
commercial use of the recovered plutonium over the near term raise
issues of international plutonium trade and concomitant
proliferation and terrorism risks that seem unjustified by present
economic benefits."

The Pentagon study was prepared in response to a law (the
Wolpe Amendment to the Omnibus Diplomatic Security and Anti-
Terrorism Act) enacted last year, requiring five Federal agencies
to prepare independent reports on the adequacy of physical
protection of plutonium and highly enriched uranium during
transport and storage in civil programs outside the United States.

The DoD study expressed greater concerns about the adequacy
of international physical-security standards than the reports
prepared by the State and Energy Departments, the Arms Control and
Disarmament Agency and the Nuclear Regulatory Commission. The DoD
report, citing "increased opportunities for acts of nuclear
terrorism involving mass destruction," called for physical
protection measures that are "fully adequate." The report was
critical of the adequacy of both international and national
efforts to protect plutonium and highly enriched uranium in
commerce, and made a number of recommendations for improvement.
Release of the DoD report was delayed for several months while the
Administration attempted, apparently unsuccessfully, to have DoD
modify its views to conform to the findings of the other agencies.

The Pentagon's findings generally support the findings of
NCI's International Task Force on Prevention of Nuclear Terrorism,
a balanced panel of 26 experts from nine countries that was
convened to assess risks of terrorism against civil and military
nuclear programs. The Task Force report, which was published in
April along with a number of technical and policy papers
(Preventing Nuclear Terrorism, Lexington Books), pointed to the
growing amounts of plutonium in world commerce as a principal
contributor to the risk of nuclear terrorism.

The NCI Task Force found that "the probability of nuclear
terrorism is increasing," and cited as one of the factors "an
increasing number of potential targets in civil nuclear programs,
especially where weapon-usable forms of uranium and plutonium are
used as fuels." The Task Force called for efforts to better
protect and to minimize commercial use of these materials.
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The NCI Task Force called for a "reexamination of civil
applications of plutonium on economic grounds" and urged that the
reexamination should include the costs of providing "protection
equivalent to government protection of (nuclear) weapons." DoD
also suggested that civil weapons-usable materials should oe given
protection comparable to protection of weapons.

The Task Force commissioned a highly authoritative,
unclassified assessment of the possibility that terrorists could
build a crude nuclear device. It was prepared for tne NCI Task
Force by five former weapons designers from the Los Alamos
National Laboratory. The weapon designers found that making a
crude nuclear device, with a nominal explosive yield of 10
kilotons, from commercial plutonium or highly enriched uranium,
while more difficult than previously suggested by some experts, is
within reach of terrorists having sufficient resources to recruit
a team of three or four technically qualified specialists not
necessarily having previous experience in building weapons. (J.
Carson Mark, Theodore Taylor, Eugene Eyster, William Maraman, and
Jacob Wecnsler, "Can Terrorists Build Nuclear Weapons?," in
Preventing Nuclear Terrorism).

According to the DoD report, "It is prudent that physical
security requirements and systems take the capabilities of
terrorist organizations, rather than their intentions, as their
point of reference." The proposed agreement with Japan fails to
heed this warning and fails to incorporate DoD's recommendations
that all guards and escorts be armed and that physical-security
protection be based on a postulated threat. Indeed, the
agreement goes beyond minimal IAEA voluntary physical protection
guidelines in only two respects recommended by DoD: determining
the trustworthiness of guards and assuring communication with
response forces.

The DoD approach is important because intentions of
terrorist organizations can change quickly. If they do, large
quantities of civilian bomb-grade materials could be vulnerable to
groups described by DoD as "well-armed, highly mobile, capable "f
undertaking sophisticated operations, knowledgeable about
electronic security systems and security force routines, and adept
at 'infiltrating' targeted organizations or sites (perhaps by
taking members of employees' families hostage.)" We ought to face
squarely today the likelihood that terrorists could build a World
War II variety atomic bomb if they can get hold of a few tens of
pounds of plutonium or highly enriched uranium.

Under the circumstances, the Administration should be making
a supreme effort to discourage and dissuade our European and
Japanese trading partners from rushing into a plutonium economy.
Instead, the Administration seems content to placate the Japanese
by papering over the problem in the hope that the worst will not
happen.
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The DoD report makes clear that present U.S. policy is
inadequate to the task of keeping atom-bomb materials out of the
hands of terrorists. In fact, the Administration's so-called
"plutonium-use policy," which condones large-scale commercial use
of U.S.-controlled plutonium in industrialized nations deemed to
be of no proliferation risk, should now be seen as a major
contributor to the danger of nuclear terrorism.

Safety Risks

The third risk associated with commerce in plutonium results
from plutonium's extreme toxicity. Microgram quantities---mere
specks, are sufficient to cause lung cancer if inhaled, according
to laboratory studies. Environmental concerns were a major factor
in the decisions to halt U.S. domestic plutonium plans by shutting
down the Clinch River Breeder Reactor and the Barnwell
Reprocessing Plant.

Because the Japanese intend to transport by air many tons of
plutonium over Canadian and U.S. territory, from Europe to Japan,
much attention has been focused on the adequacy of the casks to be
used to ship the plutonium.

NCI disclosed, in a report released last March, that a cask
under development by the Japanese had failed high-velocity impact
tests on the ground at the U.S. Sandia National Laboratory.
Japanese cask development efforts are still under way, and at this
time no cask has been submitted by the Japanese to the U.S.
Nuclear Regulatory Commission for safety certification in
accordance with P.L. 94-79. Some experts predict that the
Japanese will not succeed in developing a cask large enough for
commercial shipments that can withstand the NRC's crash-tests.

Under the terms of the new agreement, Japan would transport
by air 45 tons of plutonium from Europe to Japan by the year 2000.
The agreement specifies that flights use ". . . the polar route or
another route selected to avoid areas of natural disaster or civil
disorder." State Department officials have confirmed that the
primary route being considered is over Canada with a refueling
stop in Alaska. Alaska's Governor Cowper has brought a lawsuit
demanding preparation of an Environmental Impact Statement prior
to further consideration of the agreement.

However, due to objections from the Government of Canada,
which has indicated that it may bar flights over Canadian
territory, the plutonium flights may be re-routed over the
continental United States. As Senator Murkowski pointed out in a
recent floor statement, "If Canada objects, these flights may
cross over the 11 northern-tier states from Maine to Washington,
possibly refueling in Washington."

Although the route for Japanese plutonium flights has not
been finalized, it is known that a refueling stop will be required
due to the enormous weight of shipping casks. Casks currently
being developed are to weigh 5000 pounds and to hold about 15
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pounds of plutonium each. Flights would carry approximately 500
pounds of plutonium each and occur twice per month by the mid-1990s.

The Japanese intend to ship the plutonium in powdered, oxide
form. While this form of plutonium does not burn when exposed to
air, as does the metallic form preferred by weapons designers, it
could be dispersed in the event of 'a crash and could be inhaled.
A cargo of 500 pounds of plutonium represents millions of
potential cancer doses. If released into the environment,
plutonium would remain potent for more than 100,000 years. The
radioactivity from any plutonium release would actually increase
for a number of decades after such a spill, due to a portion of
the plutonium decaying into a more dangerous isotope.

The area of dispersal of plutonium, in the event of an
aircraft crash and resulting plutonium spill, would depend on a
number of factors, including the particle size of the plutonium
oxide and weather conditions. If particles were smaller than one
micron (one thousandth of a millimeter) in diameter, and were
released into the atmosphere, they could be carried hundreds of
miles, and would be brought down to earth only by rain showers,
according to Professor George Rathjens at Massachusetts Institute
of Technology. The alpha radioactivity emitted by a single 500-
pound shipment, if released to the environment, would equal
perhaps 25 per cent of the total alpha radioactivity emitted by
all the plutonium dispersed to date by weapons tests. In the
event of a crash, this plutonium would not be dispersed equally,
but would be concentrated around the crash-site, representing an
even larger risk to any inhabitants of the area.

Recently, the adequacy of NRC laboratory impact-tests for
testing the crash-worthiness of casks has been called into
question. NCI's report last March argued that if a "cask is
developed that survives the simulated crash test required by [NRC
regulations] . . . it would be desirable to ascertain, and to
demonstrate to the public, that a full complement of casks will
survive an actual plane crash. This objective can be accomplished
by crashing a 747 with a full load of casks containing non-
radioactive material." I submit for the hearing record the NCI
press release describing its report, "Air Transport of Plutonium
Obtained by the Japanese from Nuclear Fuel Controlled by the
United States," and certain related materials [Attachment 5].

In December, Congress enacted the Murkowski-Proxmire
Amendment to require such a demonstration before plutonium flights
can pass over or through the United States. An actual crash-test
is necessary to give adequate assurances that in the event of a
high-speed crash, no significant amount of plutonium would be
released. Data recorded by the National Transportation Safety
Board indicate that jumbo jets have crashed in the past at speeds
of approximately 500 miles per hour. That speed is nearly twice
the speed of the NRC's laboratory impact-test. These tests
involve only a single cask, whereas there would be tens of casks
on an actual flight. It is impossible to predict the pattern of
motions and forces that will occur when 5000-pound casks crash
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into each other and into the fuselage of a plane at speeds of 500
miles per hour until an actual crash-test is performed. If such a
crash results in the scattering of test material, we should know
this before a plane is loaded with plutonium and flown over U.S.
territory, or for that matter, anywhere in the world.

The environmental hazard is yet another serious risk
associated with a world-wide civil plutonium economy, wnich the
new U.S.-Japan agreement would inaugurate. It is also another
example of how serious technical questions have been left
unresolved by U.S. negotiators, in their haste to accommodate the
Japanese. Just as there is reason to doubt that safeguards will
be adequate to detect a diversion of bomb-grade material, there is
also reason to doubt that plutonium containers will maintain their
integrity in the event of a severe air-crash. Congress should ask
itself what is the pay-back to the United States for accepting
such large environmental and national security risks.

Conclusion

I will conclude by addressing certain arguments in support
of the agreement being heard from sectors of the nuclear power
industry in the United States that have close ties with
or represent the interests of nuclear utilities and vendors in
Japan. Their basic argument is that unless this new agreement
with Japan is approved, the Japanese may well take their nuclear
business elsewhere. Two fundamental concerns are expressed---that
Japanese utilities will cancel their uranium enrichment contracts
with the U.S. Department of Energy and that Japanese nuclear
vendors will sever their relationship with U.S. vendors for
co-development and manufacture of major components for the current
generation of reactors and for advanced reactor designs. Thus,
failure by the United States to ratify the agreement is seen as
being contrary to U.S. commercial as well as non-proliferation
interests.

At present, almost all of Japan's enrichment requirements
are supplied by DoE, and these orders make up nearly one-quarter
of DoE's enrichment business. The Japanese have made commitments
for enrichment services through the year 2000 that could produce
between $260- and $435-million annually for DoE during this
period, according to an analysis, "Will DOE Lose Japan's
Enrichment Business?," prepared by Dr. Hoenig of the Nuclear
Control Institute. I submit this study for the hearing record.
[Attachment 6]. By that time, Japan plans to have the domestic
capacity to meet up to half its enrichment requirements and will
satisfy the rest through purchases abroad---most of it, as of now,
from the United States.

Clearly, Japanese utilities have the option to switch from
the U.S. to European suppliers of enrichment, including the Soviet
Union. If they gave notice today, they could cancel enrichment
contracts with DoE without penalty after 1995. The question,
however, is whether it would be in the Japanese national interest
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for their utilities to take their enrichment business elsewhere,
even if the new nuclear agreement is not ratified in its present
form, in view of the highly reliable enrichment supply
arrangements that have prevailed with the U.S. thus far. The
answer, I submit, has less to do with the pending agreement than
with future Japanese perceptions of the reliability of the U.S.
enrichment industry. At this time, DoE's enrichment business is
fraught with uncertainty for reasons that have little to do with
the U.S.-Japan agreement.

At present, when enrichment capacity worldwide exceeds
demand by about 2-to-l, foreign customers, including the Japanese,
are wary about extending their commitments to DoE in the face of a
number of serious unresolved problems. These problems include the
outcome of a pending lawsuit by U.S. uranium producers seeking to
ban DoE enrichment of foreign uranium for use in domestic
reactors; the restructuring of DoE's accumulated $8-billion debt
associated with enrichment to determine the portion to be
recovered through charges to enrichment customers; the settlement
of "demand charges" against DoE by the Tennessee Valley Authority
for electricity ordered but not used by TVA because of the
shutdown of the Oak Ridge enrichment facility; the uncertainty of
government support and operation of DoE's next-generation AVLIS
enrichment plant utilizing laser technology; and the possible
reorganization and privatization of the DoE's enrichment business.

Decisions made by the Japanese and other foreign customers
of DoE about future commitments for enrichment services will be
based on these factors and other financial considerations, such as
the decline of the dollar, which will dictate whether DoE remains
competitive and reliable in relation to other suppliers of
enrichment services.

A similar situation prevails with regard to the
relationship between Japanese and U.S. nuclear vendors. At
present, there is a close working relationship principally between
General Electric and Westinghouse, on the one hand, and their
Japanese partners on the other. This relationship is based, from
the Japanese perspective, on the importance of U.S. reactor
technology for maintaining the safe operation of Japanese nuclear
powerplants, which are based almost entirely on GE and
Westinghouse designs. Is it reasonable to expect that the
Japanese would abandon long-standing relationships with these U.S.
vendors out of pique over refusal by the U.S. to enter into the
new agreement in its present form? I do not believe so, so long
as U.S. vendors are able to maintain technological leadership and
to offer services that are invaluable to the safe operation of
Japanese nuclear powerplants.

European vendors, whose reactors are also based on GE and
Westinghouse designs, are beginning to make inroads in Japan on
the basis of new technology that rivals and in some cases may
exceed what is being offered by the U.S. vendors. Unless the U.S.
nuclear industry can remain competitive with French, West German
and Swiss rivals in particular, the Japanese may take their
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business to the European competition regardless of how Congress
acts with regard to the new U.S.-Japan agreement. This is
precisely analagous to what happened after Congress approved the U.S.
nuclear-cooperation agreement with China after being exhorted by
the Administration and the U.S. nuclear industry that failure to
approve the agreement would mean the loss of $25-billion in
reactor sales to China. Congress approved a seriously flawed
agreement and China gave virtually all of its reactor business to
the French anyway.

The fundamental issue is whether the Congress is prepared to
enter into-an agreement with Japan that inaugurates a global
plutonium fuel economy with all the associated uncertainties and
risks for U.S. national-security and non-proliferation interests.
This is a bad agreement. As I stated at the outset, it is
unlawful and dangerous for reasons that have nothing to do with
Japan. This agreement ties the hands of every President for at
least the next 30 years. It will lock into place the policy of this
Administration and the hundreds of tons of highly toxic, weapons-
usable plutonium that are likely to be produced, shipped and used
commercially as a result of this policy.

In closing, I ask this Committee to remember the
extraordinary power of one. One bomb made from stolen commercial
plutonium, one crash of a cargo plane carrying commercial
plutonium, could cause losses of life and treasure beyond anything
imaginable today. And after such an unthinkable precedent is set,
could such calamities become commonplace? Could civilization
survive the dangers of a world that makes widespread commercial
use of plutonium? Is this agreement, albeit with a close and
trusted ally, worth the risk?
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Mr. Soiumz. Thank you very much, Mr. Leventhal.
We will now hear from John Kearney, Senior Vice President of

the Edison Electric Institute.
Mr. Kearney..

STATEMENT OF JOHN J. KEARNEY, SENIOR VICE PRESIDENT,
EDISON ELECTRIC INSTITUTE

Mr. KEARNEY. Thank you, Mr. Chairman.
My name is John J. Kearney. I am a Senior Vice President of

the Edison Electric Institute-the national association of investor-
owned electric utility companies. Our members operate 96 commer-
cial nuclear power units which provide over 15 percent of the elec-
tricity in this country.

We appreciate this opportunity to express EE's views on the pro-
posed new agreement between the United States and Japan in the
peaceful uses of nuclear energy. I too will summarize my views and
I appreciate the fact that my full statement will be part of the
record.

And I would like to also request that a letter that we wrote today
to President Reagan be included in the hearing record.

Mr. SoLARz. Without objection, it will be included at the appro-
priate point in the record.1

Mr. KEARNEY. Thank you, Mr. Chairman.
Other witnesses who are expert on non-proliferation matters

have explored or explained to the committee the reasons why the
new agreement will produce substantial nonproliferation benefits.
Dr. Wolfe has augmented that position today.

We are not experts on nuclear non-proliferate matters, although
we believe that the Japanese have an exemplary record of develop-
ing nuclear power in a manner which shows high regard for our
mutual objective of limiting the spread of nuclear weapons.

We do believe though that enactment of a new agreement is in
the national interest because it will permit the continuation of the
strong interconnection between Japanese and American nuclear
utilities in the many aspects of developing, constructing and oper-
ating nuclear power plants.

My prepared statement provides detailed background regarding
the history of U.S. Japanese nuclear cooperation. Initially, the flow
of nuclear technical knowledge was in one direction, from the
United States to Japan. But now with the current expansion of nu-
clear power in Japan and the current lack of expansion in the
United States, the tables have turned.

As Japan has gained experience with nuclear power applications,
its nuclear power program has produced a steadily expanding
record of technical and institutional innovations as well as an un-
paralled record of operating experience. The availability of this

owledge and experience to the U.S. electric utility industry is in-
valuable.

Examples of past and on-going cooperative efforts include an ex-
change program with respect to the liquid metal fast breeder reac-
tor, LWR safety including financial participation in support of the

I The letter referred to appears in app. 10.
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U.S. loss of fluid facility, and the Japanese utility support of U.S.
studies instituted after the Three Mile Island accident.

Perhaps the largest collaborative project being carried out at the
present time is the joint development of a new generation of light
water reactors for the deployment in Japan and possibly in the
United States as the demand for electricity expands in this coun-
try. From the perspective of American utilities, this collaboration
has a potential to provide American utilities with a new choice in
assessing future options for construction of base load electric gener-
ating plants.

Implementation of the agreement also has a direct bearing on
the maintenance of a strong, cost effective American uranium ca-
pacity. Currently, Japanese utilities purchase approximately $300
million annually of DOE's enrichment services which -amounts to
about 30 percent of DOE's annual output. These Japanese pur-
chases could increase over the next decade making a favorable con-
tribution to the U.S. trade imbalance.

If, however, the new U.S.-Japanese agreement is not implement-
ed, Japanese utilities are likely to purchase a steadily increasing
portion of their enrichment needs from European suppliers. If this
were to occur, DOE's enrichment price charged to U.S. utilities will
inevitably rise quite substantially, as DOE's fixed costs are distrib-
uted over fewer customers.

Under normal Public Utility Commission practices these higher
fuel costs incurred by utilities will be passed along to America's
consumers of electricity.

In view of aggressive European efforts to attract a larger portion
of the lucrative Japanese uranium enrichment business, it may not
be realistic to expect the Japanese utilities to remain with DOE as
an enrichment supplier when they have the option of signing with
European providers who operate under government agreements
with Japan which do not require the cumbersome and unpredict-
able case by case process of government consent to transfer, reproc-
ess and subsequently use nuclear fuel enriched in European facili-
ties.

Without the favorable climate which would be provided by the
proposednew Agreement, the on-going cooperation between the
United States nuclear utilities and their Japanese counterparts
will be destined to slacken and probably cease. If Japanese utilities
elect to purchase European reactor models, the shared background
will be lost, and the benefit of international collaboration will in-
creasingly be realized by countries other than the United States.

Equally important would be the loss or curtailment of the ad-
vance LWR program which would deprive U.S. utilities of access to
advance reactor technology.

In summary, the United States and its electric utilities benefit
substantially from the close coordination with their Japanese coun-
terparts and stand to benefit in the future from the fruits of joint
U.S. and Japanese efforts to develop advanced reactor designs. It
would indeed be ironic if the United States were to deprive itself of
the benefits of a return flow of technical expertise from Japan just
at a time when the United States was finally in a-position to real-
ize substantial benefits after years when the flow of technology and
experience was larger in the other direction.



Thank you, Mr. Chairm
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PRBPAm STATZMET OF JoHN J. K ,ARNXY, SixoX VIcZ PRamBNT, EDION
SExucrmc INSsiTUT

Mr. Chairman:

I am pleased to appear, on behalf of the Edison Electric

Institute (9E1) and its member utilities, to express EEI's views on

the proposed new Agreement between the United States and Japan

concerning the peaceful uses of nuclear energy, which is now

undergoing congressional review. The Edison Electric Institute Is

the national association of Investor-owned electric utility

companies. Its members operate 96 nuclear power reactors and

currently have five other reactors under construction.

During my testimony today, I wish to explain the strong

interrelationship between Japanese and American nuclear utilities in

the many aspects of developing, constructing, and operating nuclear

power reactors. Furthermore, I will explain the reasons why EEI

believes that implementation of the new Agreement is essential to

the continuation of this long-standing relationship between

utilities in both countries, with important implications for

continued progress in the fields of nuclear safety, nuclear waste

storage and disposal, as well as many other areas of collaboration.

HISTORY OF U.S.-JAPAN NUCLEAR COOPERATION

Extensive governmental and private sector cooperation in

the field of nuclear power dates from 1963, when the Japan Atomic

Power Company decided to use standardized light water reactors (LWR)

for its future power reactors. The first Japanese LWR, Tsuruga 1,

which was based on U.S. LWR technology, went into operation in

1970. It is fair to say that, during these early years, the flow of

technology and operating experience was primarily in a single

*
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directions from the United States to Japan. However, as Japan

gained experience with nuclear power applications, its nuclear power

program bigan to produce a steadily-expanding record of technical

and institutional innovation, as well as an unparalleled record of

operating excellence.

After initial heavy reliance on American reactor vendors,

Japanese reactor manufacturers and architect-engineering firms

developed a substantial indigenous capacity to design and build

nuclear power reactors, and Japanese utilities progressed from

students of nuclear science to teachers of Japanese operating

experience.

While Japan has acquired the capability of manufacturing

complete reactor systems# its licensing and other commercial

relationships with American reactor vendors, together with the

in-depth technical capacity of U.S. manufacturers, continues to

provide important support to the Japanese reactor industry.

Consequently, U.S. reactor technology still has a firm hold in

Japan, although complacency would be unwarranted, especially in view

of recent decisions by Japanese utilities to place some of their

future reactor orders with European vendors. As long as Japanese

and American utilities operate similar LWRs, the rationale for

continued close collaboration between utilities in both countries

will be especially strong.
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BENEFITS TO THE UNITED STATES OF U.S,-JAPAN COOPERATION IN NUCLEAR. PowER...... ...

In the early years of peaceful U.S. nuclear cooperation,

the pooling of research and development efforts was rarely

attempted. By the mid-1960s, however, this situation had changed,

due in part to the complexity of technical objectives, coupled with

the fact that overseas programs, both in Japan and Europe, were

growing at a rate faster than that in the United States. While

U.S. nuclear cooperation with its partners in the Euratom countries

at first far overshadowed cooperative efforts with other countries,

major U.S. cooperative programs with Japan had been inaugurated by

the late 1960s. One of the first major programs was a cooperative

exchange program with respect to the liquid metal cooled fast

breeder reactor. LWR safety has been --.and continues to be --

another significant area of cooperation with Japanese financial

participation exceeding $1 million annually, over several years, to

support the U.S.-loss of fluid (LOFT) facility. In more recent

years, the Japanese utilities have contributed many technical

personal and approximately $18 million to help carry out the U.S.

studies which were instituted following the Three Mile Island (TMI)

reactor accident.

Many significant American-Japanese cooperative efforts in

the nuclear power field are carried out under the U.S. leadership of

the Electric Power Research Institute (EPRI), and the Japanese

leadership of the Central Research Institute of Electric Power

4i
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Industry (CRIEPI) of Japan. Recent examples of EPRI-CRIEPI research

projects include a joint study of theories of inelastic design

analysis of high-temperature nuclear plant components, a joint

investigation of in-reactor densification characteristics of

mixed-oxide fuels, and a newly-agreed joint study of development of

regulations pertaining to radiation. In addition to these important

efforts, Japanese and American utilities maintain extensive ongoing

technical programs, including the sharing of operating experience

and the exchange of engineers and other technical personnel.

Perhaps the largest collaborative project being carried

out at the present time is the joint development of a new generation

of LWRs for deployment in Japan, and possibly the United States,

depending upon whether new reactors are ordered to help U.S.

utilities meet the rapidly growing demand for electricity in this

country. On the U.S. side, Westinghouse Corporation is

collaborating with its Japanese counterparts to develop advanced

pressurized water reactors (PWR) and General Electric Company has a

similar effort to develop an advanced boiling water-reactor (BWR).

These projects, which have already resulted in multi-million dollar

payments to American suppliers, are expected eventually to result in

payments to American companies totalling more than $1 billion, with

obviously favorable implications for the U.S. trade imbalance with

Japan. From the perspective of American utilities, the most notable

aspect of this collaboration is its potential to provide American

utilities with a new choice in assessing future options for

.4



IMPORTANCE OF IMPLEMENTATION OF THE AGREEMENT TO MAINTENANCE OF A
STRONG, COST EFFECTIVE AMERICAN URANIUM ENRICHMENT CAPACITY

U.S. electric utilities using nuclear power obtain nearly

all of their uranium enrichment services from the Department of

Energy (DOE). Enrichment, which Is a process to upgrade natural

uranium to low enrichment levels which will support fission, is the

most Costly step in the manufacture of nuclear power reactor fuel.

At present, Japanese utilities purchase approximately $300 million

annually of DOE's enrichment services, which amounts to

thirty percent of DOE's annual output. These Japanese purchases,

which could increase over the next decade, make a favorable

contribution to the U.S. trade imbalance with Japan.
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constructing baseload electricity generating stations. Ameri4an

utilities will be able to choose between coal-fired plants and the

advanced generation of LWRs which will flow from joint U.S.-Japan

collaboration. While individual utilities must make their own

decisions about installation of new generating capacity# 31

believes that it would be a serious mistake for American companies

to lose the capacity to design and construct advanced power reactor

systems. However, simple economic facts will dictate a loss of this

American capacity unless cooperative partners such as Japan are

willing to share the bill of research and development efforts and

provide a market for the new designs.



161

If the new U.S.-Japan Agreement is not implemented,

Japanese utilities are likely to purchase a steadily increasing

portion of their enrichment needs from European suppliers. If this

were to occur, DOE's enrichment prices charged to U.S. utilities

will inevitably rise quite substantially, as DOE's fixed costs are

distributed among fewer customers. Under normal public utility

commission practice, these higher nuclear fuel costs incurred by a

utility would be passed along to American consumers of electricity.

IMPORTANCE OF IMPLEMENTING THE NEW AGREEMENT

Certain reservations concerning the new Agreemer;t

apparently stem from the fact that the existing Agreement extends

through the year 2003, which may appear to lessen the need to

implement the new Agreement on a prompt basis. This is a seriously

flawed conclusion, in EEI's view. As the Japanese government has

pointed out, the existing Agreement lacks the stability and

predictability required for Japan's steadily expanding nuclear power

program, primarily because it requires Japanese utilities, through

the Japanese government, to apply to the United States government

for consent to engage in routine transactions which are required to

operate Japan's nuclear power reactors. A prime example is movement

of U.S.-supplied spent fuel from Japanese power reactors.

Japan lacks a long-term storage capacity for high-level

nuclear waste and has pledged to refrain from storing such material

on site for long periods. Hence, spent fuel is sent to France and

the United Kingdom for reprocessing. Before such shipments may take

place, consent must be obtained from the U.S. government, a process
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which routinely takes nearly half a year and could be withheld at

any time, as was threatened during the presidency of Jimmy Carter.

The new Agreement would provide U.S. consent on a one-time

programmatic basis, subjc;.c to a continuing U.S. right to reexamine

and possibly terminate the Agreement if certain unlikely events

were to occur. Under the present Agreement, reprocessing in Japan

and subsequent use of U.S. origin nuclear material also requires

U.S. consent on a case-by-case basis.

Other witnesses have explored the reasons why the

long-term programmatic consent provisions are an essential

ingredient in the new Agreement, resulting in substantial new U.S.

controls not now provided by the existing Agreement. EEl's

background and expertise is best directed in this instance to an

appraisal of the likely commercial consequences of a failure of the

new Agreement to enter into force or a congressional decision to

allow it to take effect only under conditions which substantially

alter the key provisions of the new Agreement, such as the long-term

programmatic consent provisions of the accompanying implementing

agreement.

In EEI's Judgment, a failure toi element the new

Agreement would inevitably cause the Japaese government and

utilities to lessen substantially their eliance on U.S. sources of

nuclear components, technology, and services. As Deputy DOE

Secretary William Martin indicated in testimony to this Committee on

December 16, 1987, "between now and the end of the century, Japan is
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expected to obtain from the United States a total of approximately

$3 billion in nuclear fuel cycle goods and services,* exclusive of

enrichment services. Examples of nuclear purchases by Japanese

utilities in the United States are as follows: 1) between

$22-30 million annually for nuclear fuel fabrication services

purchased by one of Japan's ten electric utility companies and

2) approximately $11 million in 1987 alone for nuclear power plant

components purchased in the United States by one Japanese electric

utility.

In view of aggressive European efforts to attract a larger

portion of the lucrative Japanese uranium enrichment market, it may

not be realistic to expect Japanese utilities to remain with DOE as

an enrichment supplier when they have the option of signi.ig with

European providers who operate under governmental agreements with

Japan which do not require the cumbersome and unpredictable

case-by-case process of governmental consent to retransfer,

reprocessing, and subsequent use of nuclear fuel enriched in

European facilities. In addition to a possible loss of the Japanese

market for enrichment services, which is currently in excess of

$300 million a year, many other areas of Japanese nuclear business,

presently held by American firms, could also be expected to be

captured by companies in Europe, in the wake of a failure of the new

Agreement to enter into force. In this respect, a glance at

relevant history is instructive.

As a first step in establishing its nuclear industry,

Japan purchased a British natural uranium magnox reactor. As

Professor Keichi Oshima and Dr. Mason Willrich pointed out in a
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Join& study of U.S.-Japan nuclear energy relations, *This choice had

a profound impact on the U.S. nuclear community, both governmental

and private. Surprise and disappointment that Japan would place its

first nuclear power reactor order outside the United States was

mixed with determination on the part of the U.S. government and

industry to compete more effectively in the future.*

*The United States overcame the early threat to its ability

to develop a cooperative nuclear program with Japan, partly as a

result of the U.S. decision to offer longer terms for bilateral

agreements and supply contracts, coupled with an offer of

requirements type enrichment contracts and enriched fuel commitments

adequate to cover a five-year nuclear power expansion program in

Japan. Subsequently, Japan elected to purchase American LWRs and

LWR technology on what proved to be an exclusive basis, until

recently.

Little attention has been paid to the fact that Japan has

negotiated effectively with the United States over the past two

decades to amend its nuclear cooperation agreement on several

occasions. This process resulted in a number of provisions which

recognized Japan's excellent non-proliferation credentials, its

emerging technological leadership, and its ability to turn away from

the United States in favor of other cooperating partners. These

U.S. inducements to Japan included a unique provision for supplying

fuel for nuclear ship propulsion and a liberalization of the

original U.S. prohibition of reprocessing in Japan, which allowed
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reprocessing in Japan subject to a mutual agreement that safeguards

could be effectively applied to the reprocessing facility in

question.

Thus, the record of U.S.-japan nuclear cooperation clearly

shows a propensity and ability of the Japanese government and its

nuclear industry to insitt on nuclear cooperation terms which

recognize Japan's emergence as a world leader in many fields#

including the generating of power in commercial nuclear reactors.

Logic and history both suggest that a failure to implement the new

Agreement will not be without profound consequences, to the material

and long-lasting disadvantage of the United States and its nuclear

power industry and nuclear utilities.

ADVERSE IMPACT ON AMERICAN UTILITIES OF A FAILURE TO IMPLEMENT THE

NEW AGREEMENT

Without the favorable climate which would be provided by

the proposed new Agreement, the ongoing cooperation between U.S.

nuclear utilities and their Japanese counterparts would be destined

to slacken and possibly cease, although this would hopefully not

occur immediately. As a practical matter, the existing exchange and

cooperation programs between the two countries,are largely based

upon the circumstance that U.S. and Japanese utilities use nearly

identical U.S.-licensed reactor technology. If Japan elects to

purchase European reactor models, this shared background will be

lost and the benefits of international collaboration will

increasingly be realized by countries other than the United States.
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squally important would be the likely loss or curtailment of the

advanced LWR program, which would deprive U.S. utilities of access

to advanced reactor technology from American sources. As noted

earlier# U.S. utilities would also suffer economically from a likely

withdrawal of the Japanese utilities as DOE enrichment customers.

If the United States were still the world leader in

designing and operating nuclear power reactors and related fuel

cycle facilities, a loss of the preeminent U.S. role in nuclear

commerce with Japan could perhaps be tolerated, despite the

resulting adverse trade impacts. However, as is universally

recognized, the United States is no longer the world leader in

nuclear power technology, although it remains strong in many areas

in this field.

In summary, the United States and its electric utilities

benefit substantially from their close association with their

Japanese counterparts and stand to benefit in the future from the

fruits of joint American-Japanese efforts to develop advanced

reactor designs. It would be ironic indeed if the United States

were to deprive itself of the benefits of a return flow of

technology and expertise from Japan just at the time when the United

States was finally.$n a position to realize substantial benefits,

after years when the flow of technology and experience was largely

in the other direction.

In early May of this year, top U.S. utility officials will

meet in Tokyo with their Japanese counterparts, in the latest in a

series of annual conferences, which help to focus and direct the
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many ongoing exchange and other cooperative programs and to plan new

efforts. At this year's conference, we hope we are in a position to

celebrate the imminent entry into force of the new Agreement which

has emerged from congressional review intact and with a renewed U.S.

commitment to continue its historic cooperation with Japan in

advancing opr mutual interests and realizing the benefits of safe and

economically efficient generation of nuclear power.

Thank you Mr. Chairman, this concludes my testimony and I

will be pleased to entertain any questions which members of the

committee may have.
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Mr. SoL AJz. Thank you very much, Mr. Kearney.
Mr. Milhollin.

STATEMENT OF GARY MILHOLLIN, PROFESSOR, UNIVERSITY OF
WISCONSIN LAW SCHOOL

Mr. MILHOLuN. Thank you, Mr. Chairman.
I assume my statement will be incorporated in the record with

all the others.
I think I'd like to begin by just making a point which I would say

is a point of perspective. All of the members of this Committee and
all of the witnesses and most of the people in this room will have
reached retirement age before this proposed agreement expires.
And a fair number of us will have completed our retirements.

I think it's likely that many of us will expire before the agree-
ment does. I think what we ought to do is make sure that we don't
leave a legacy to our successors that is too burdensome and danger-
ous for them to live with. The decisions we're going to make in the
next few weeks are going to be with successors on the committee
and are going to be with successive administrations and with the
American public for a long time.

I would like to address three different subjects. First, the subjects
I call trade issues. The fact is that Japan wants to move to a pluto-
nium economy primarily because it wants to achieve independence
in its nuclear fuel cycle. It wants to have plutonium fuel because it
doesn't want to be dependent on outside sources for uranium fuel.
And the primary outside source now is the United States. And the
industry witnesses here today hope that will-continue to be true.

But the fact is that as Japan uses more plutonium in its pro-
gram, its imports of uranium fuel are going down and that means
mostly imports of U.S. uranium fuel are going down. Japan will ex-
tract a lot more plutonium from spent fuel than it will be able to
use soon for any purpose; for breeder reactors, light water reactors
or any other reactors.

It will then be forced to stockpile the plutonium. This will cost
more than it would cost Japan if Japan bought uranium fuel from
us. But after all, it's Japan's program. If Japan wants to spend
money to extract plutonium and build a big stockpile that costs a
lot to store, that's up to the Japanese.

Except that Japan's actions have security concerns for everyone
in the world that transcend Japan. Atomic energy makes national
boundaries and national interests that we've always thought of
pretty much irrelevant. Chernobyl taught us that if it didn't teach
us anything else.

The material unaccounted for in Japan is a proliferation risk,
not because the Japanese government is going to do something bad
with it, but because private industry could do something bad with
it. There's a tremendous scandal right now in Western Europe in-
volving the representatives of more than one country who engaged
in a scheme of embezzlement to ship plutonium in drums that
weren't supposed to'contain it.

The IAEA safeguard system is being relied upon right now to
make sure that some of that did not go to Pakistan. If you have
hundreds of kilograms, in fact, hundreds of bombs' worth of pluto-
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nium unaccounted for because of what Japan wants to do, that
transcends Japan.

Second, Japan protects plutonium from theft according to an
international guideline which is weak. It's much weaker than the
arrangements we have in the United States for protecting plutoni-
um here. When Japan wanted to send several bombs' worth of plu-
tonium on a freighter through the Straits of Malacca with one or
two guards, that satisfied the international guideline, and would
again, if Japan wanted to do it next week or next year.

Because we have these consent rights over Japan's plutonium
program, we can prevent Japan from doing things which endanger
security, such as the shipment that was planned in 1984.

The new agreement asks the United States to give up those con-
sent rights. Once the United States gives them up, what will
happen? The United States has supplied over 80 percent of Japan's
reactor fuel. The United States has supplied 75 to 80 percent of the
plutonium in South Korea, 85 to 90 percent of the plutonium in
Sweden, and about 90 percent of the plutonium in Switzerland.

Once Japan gets a blanket approval, all these other countries
will demand equal treatment.

Is there a line we can draw between Japan and South Korea?
American blood has been shed in South Korea. I'm not sure we can
draw a line there. We've tried to prevent South Korea from reproc-
essing plutonium for a long time with success, and it's been our
plutonium that South Korea wanted to reprocess, wanted to ex-
tract. We have said, no.

We said no to India when India wanted to extract our plutonium,
but we're going to say, yes, to Japan. I submit to you that we're not
going to be able to draw lines in the future around Japan and pre-
vent everybody else from doing what we're going to allow Japan to
do.

The second general category of issues I'd like to talk about are
security issues, but I think I've addressed most of those. I think the
question under the security heading is this: Does the United States
get more security with the proposed agreement than it gets with
the existing one.

I can't find anything in the proposed agreement as powerful as
our consent rights under the existing agreement. Under the exist-
ing agreement, we can monitor everything Japan does with spent
fuel from U.S. reactors for the rest of this century and into the
next one. There is nothing comparable in the proposed agreement,
nothing that even approaches that right.

If we were to suspend the blanket consent in the proposed agree-
ment, Japan could reasonably think that was a breach and suspend
its own performance. Under the existing agreement, we can exer-
cise our consent rights over plutonium with no question. There's no
way it could ever be considered a breach. We simply have discre-
tion in approving plutonium use.

The last point I d like to make is what I call conditions. On page
12 of my testimony, I've listed some conditions the Congress should
insist upon if it agrees to the agreement.

The first of the conditions on page 12 is that Japan agree, in ex-
change for blanket consent, to protect plutonium under a standard
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which is at least as high as the one the U.S. uses for protecting
plutonium in this country.

The second condition is that before Japan can add a new facility
to the approved list for using U.S. plutonium, that there be current
information on the accounting principles at the plant. And that
that information show that the accotating system will detect criti-
cal masses of nuclear weapon material that's missing.

And as a follow up to that condition, third, that there be some
limit on the amount of nuclear weapon material that can get lost
in Japan's new plants, that there be a quantitative limit on the
number of critical masses that are unaccounted for.

These last two conditions are ones that Chairman Zech of the
Nuclear Regulatory Commission suggested in his letter to Chair-
man Fascell.

They are very reasonable conditions. And it's hard b'r me to see
why they would be burdensome for Japan.

Thank you.
[The prepared statement of Mr. Milhollin follows:]
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PmARmE STATmT or GARY M oLHoUN, PROMSO, UmVEITMY or WsoNsM
SCHOOL Or LAW

THE PROPOSED VJCLE R TRADE AGREENEIT WITH JAPAN:
(IUESTOK S AND ANSWER

Mr. Chairman, I am pleased to testify on the proposed nuclear
trade agreement with Japan. I am a Professor of Law at the
University of Wiscoaisin, have acted as an Administrative Judge at
the Nuclear Regulatory Commission, and as a consultant to the
Department of Defense on nuclear non-proliferation.

The proposed agreement is complicated--it has a text with
annexes, an implementing agreement with additional annexes, side
letters, and notes verbales. It is endorsed by the Departments
of State and Encrgy, but opposed by the Nuclear Regulatory
Commission and former Secretary of Defense Weinberger. It raises
many questions that have not been answered.

To better assist the Committee, my statement is arranged to help
answer the questions most frequently asked about the agreement.

Questions concerning trade

1. Question: Why has a new nuclear trade agreement with Japan
been proposed? The present one doesn't expire
until the year 2003.

Answer: Because the Nuclear Non-Proliferation Act of 1978
(NNPA) asked the President to re-negotiate
existing agreements. The object was to increase
U.S. non-proliferation controls.
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2. Question: What is the main effect of the proposed agreement?

Answer: It would reduce Japan's dependence upon the United
States. Japan would no longer need case-by case
U.S. consent to extract plutonium from U.S.-
supplied reactor fuel. Japan would have blanket
approval--extending into the next century--to
extract as much plutonium as the United States has
now in its nuclear arsenal. Japan would use the
plutonium to reduce the amount of reactor fuel it
imports from the United States.

3. Question: What is plutonium?

Answer: A man-made nuclear explosive. Thirteen pounds of
it made the world's first nuclear explosion in
1945. It can also fuel nuclear reactors. Before
it can be used for either purpose, it must be
extracted from spent reactor fuel.

4. Question: Why does Japan want to extract the plutonium?

Answer: Japan says it wants to use it for reactor fuel.
However, Japan plans to extract about 40 tons by
1995, could extract over 80 tons by the year 2000,
and will only need about 10 tons for reactor fuel.
The rest will be stockpiled. Table 1 shows how
much plutonium Japan plans to extract.

5. Question: Why does Japan want to use plutonium reactor fuel?

Answer: To reduce its imports from the United States. The
plutonium fuel would replace the natural uranium
that Japan is now buying from U.S. producers, and
the uranium enrichment that Japan is now buying
from the U.S. Department of Energy. The plutonium
would either replace U.S. fuel in light water
reactors? or run breeder reactors that would
replace the light water reactors that now use U.S.
fuel. Plutonium fuel costs more for Japan to make
than U.S. fuel would for Japan to buy, but Japan
is willing to pay thR higher cost for energy
independence.

2
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6. Ouestion: How would this affect the U.S. balance of
payments?

Answer: It would increase Japan's surplus, which now
exceeds $50 billion per year.

7. Question: Would the United States lose Japan's nuclear fuel
business without the proposed agreement?

Answer: The agreement is not connected to the business.
Japan would remain free to buy its fuel on the
world market--as it is now. Japan buys
practically none of its uranium from the United
States, but has most of its uranium enriched here
under contracts with the U.S. Department of
Energy. As long as Japan has a balance of
payments surplus with the United States, Japan
will need to buy valuable U.S. items such as
reactor fuel.

8. Question: According to President Reagan, U.S. nuclear
exports to Japan "could amount to $1 billion or
more each year in the coming decade." Is this
correct?

Answer: No. Over the next decade Japan is only expected
to buy $260-$435 million worth of U.S. enrichment
per year, and only 2% of its uranium from the
United States, according to DOE figures cited by
Dr. Milton Hoenig in a study submitted for the
record today. Those amounts are not likely to go
up. There are no other major nuclear transfers to
Japan on the horizon.

9. Question: How much U.S. enrichment might Japan buy in the
future?

Answer: Japan's policy is to reduce its nuclear imports. -
Japan intends to supply one third of its own
enrichment needs by the year 2000 with a new
enrichment plant. Japan's dependence on U.S.
enrichment is expected to fall to 25%-50% of its
needs by that time. If Japan begins to use
plutonium fuel to replace imported U.S. fuel, as
it would under the proposed agreement, Japan's
U.S. imports will go down further in proportion to
the amount of plutonium used.

3
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10. Question: How much of Japan's plutonium does the United
States control now?

Answer: More than 80%. U.S. control will not fall below
75% until the next century. This means that any
Japanese plan to use plutonium on a broad scale in
this century is subject to U.S. control under the
present agreement. The proposed agreement would
give up this control by consenting in advance to
Japan's use of plutonium fuel. Table 1 shows the
percentage of U.S. control out to 1995.

11. Question: Will the proposed agreement make nuclear trade
with Japan "more stable and predictable," as the
Administration asserts?

Answer: Yes, for Japan. The main source of
unpredictability is that the United States could
use its consent rights to interfere with Japan's
use of plutonium in the future. The proposed
agreement would remove that uncertainty. It would
give U.S. consent in advance (blanket approval) to
Japan's plutonium program. This would make trade
more predictable for Japan. There would be less
predictability for the United States, however,
because of its loss of influence over Japan's
program.

12. Question: Is there instability and unpredictability now in
U.S. nuclear trade with Japan?

Answer: No. The United States has granted every request
Japan has made for plutonium use. Rigid time
limits in U.S. law require quick review of Japan's
requests. "Batch approvals" have been given to
make sure Japan is not inconvenienced.

13. Question: Will plutonium extraction'help dispose of nuclear
waste?

Answer: No. An authoritative international study of the
nuclear fuel cycle concluded that-extraction did
not help dispose of waste. Other studies have
agreed. The amount of toxic waste and plutonium
is the same after extraction as it is before.
However, because the extraction step generates
additional processing wastes, the total volume of
nuclear waste is actually greater after
extraction.

4
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Questions concerning security

14. Question: Will Japan be able to keep track of the large
amount of plutonium it will extract?

Answer: Not with existing technology. The measurement
uncertainty of plutonium in process is plus or
minus one percent--even at the best theoretical
level. Scores of tons will be extracted in Japan.
Over the life of the proposed agreement, there
will be enough material unaccounted for to build
hundreds of atomic bombs. When commenting on
these facts, the Nuclear Regulatory Commission
said: " we have concerns that...200-300 kilograms
of plutonium could remain unaccounted for each
year."

15. Question: If better accounting technology were developed,
would Japan be required to use it?

Answer: No. Under the present agreement--but not the
proposed one--there is a U.S. right to consent to
plutonium separation on a case-by-case basis. The
United States can withhold the consent in the
future if Japan refuses an accounting improvement.
The proposed agreement, however, would take away
U.S. consent and also the leverage. It would be
Japan that would have to consent to any change in
accounting methods. Japan would also have the
right to extract U.S. plutonium at plants that
have not been built. Japan would only have to
promise to apply the same accounting methods to
those plants that it applies to existing plants
that are similar.

16. Question: The proposed agreement contains "#safeguards
concepts." Could they be used to prevent a future
Japanese plant from using U.S.-origin plutonium?

Answer: No. The "safeguards concepts" are accounting
principles--intended to keep track of plutonium in
process. When Japan wants to add a plant to the
blanket approval list, Japan must send the United
States a notice stating that the accounting
principles at the plant are in accordance with one
of the concepts. The concepts--spelled out in the
"notes verbales"--are general statements of what

5
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is desirable. The note on plutonium extraction
says that "new and improved techniques...(may be]
introduced," but only "to the extent that undue
interference in plant operation is avoided." It
also says that new plants will be "designed and
operated...to facilitate...safeguards [ ,
accounting]" but only "as far as practicable...."
When Japan sends a notice to the United States
stating that a new plant has satisfied the
concept, the agreement limits the U.S. response to
"a statement that such notification has been
receiad." The Nuclear Regulatory Commission,
after reviewing-this procedure, said: "we question
whether an exchange of notes...is all that is
needed to give the U.S. confidence that all
material under its control remains in peaceful
safeguarded use."

17. Question: If plutonium were diverted in Japan, would the
United States learn of it in time to react (have
"timely warning") before weapons could be made?

Answer: No. The inspection system (safeguards) of the
International Atomic Energy Agency is not designed
to report a diversion within the time it takes to
make a weapon--one to three weeks for plutonium
oxide. It is designed only to detect a diversion
within that time. It takes the Agency months to
evaluate a discrepancy and report it. Weapons
could be made long before the IAEA reported a
diversion to anyone. U.S. intelligence might
detect a diversion within one to three weeks, but
that is a matter of chance, independent of the
agreement.

18. Question: Under U.S. law, U.S. reactor fuel can only be
transferred for plutonium extraction when it "will
not result in a significant increase in the risk
of proliferation beyond that which exists at the
time the approval is requested." Does the
proposed agreement meet that requirement?

Answer: No. Sec. 131 of the Atomic Energy Act expressly
defines a transfer of spent fuel for plutonium
extraction as a "subsequent arrangement." Such
arrangements can only be approved if the
Secretaries of Energy and State find that there
will be "no significant increase in the risk of
proliferation beyond that which exists at the time
the approval is requested." The Secretaries must

6
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compare the risk that "exists at the time the
approval is requested" to te risk that will be
caused by--or exist at the time of--the transfer
that is being approved. Such a comparison is only
valid for risks that will occur during the time
period for which the Secretaries' information is
valid. That is, the Secretaries can only compare
risks on the basis of information about the risks,
and the risks must occur during the time period
covered by the Secretaries' information. The new
agreement approves spent fuel transfers for the
next thirty years--and thus exceeds the time for
which current information is valid.

19. Question: Is it realistic to worry about timely warning and
proliferation risks in Japan, whose government is
not likely to divert nuclear material?

Answer: Yes. The primary risk is not the Japanese
government. It is'-Japanese industry. There is
now a massive scandal in Germany caused by corrupt
industry managers who, in a scheme of bribery and
embezzlement, shipped plutonium between Belgium
and Germany in drums not authorized to carry it.
There are also allegations that Pakistan may have
got nuclear weapon material as part of the deal.
The material balance accounts of the IAEA have
been used to determine-whether a shipment to
Pakistan actually happened. If such a scheme
arose in Japan under the proposed agreement, the
large amount of material unaccounted for would
make it impossible to know where all the material
went. The Toshiba affair shows that Japanese
industry is not immune to illegal acts that
endanger security.

20. Question: Can the lack of timely warning, and the lack of
current information on--/Poliferation risk, be
offset by political factors, such as Japan's open,
democratic government( strong ties to the United
States, and well-known opposition to nuclear
weapons?

Answer: No. The Administration asserts that Japan could
not--because of the open nature of its government-
-divert plutonium without first changing its
policy on non-proliferation, or its security
alliance with the United States. Such changes,
the argument goes, woul&-be overt and the United
States would learn of them,. However, if Japan did

7
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change one or all of these things, and the United
States did learn of them, the United States would
have no right to take action under the proposed
agreement. There is no link between any of these
political factors and U.S _rights. The only way
the United States can, for example, legally demand
the return of its plutonium is if Japan breaches
the agreement. Unfortunately, such a breach would
not occur until Japan diverted the plutonium. The
agreement does not require Japan to have a
democratic or open government, support non-
proliferation, or maintain a security relation
with the United States. Because the U.S. right to
intervene is triggered only by a diversion, the
previously-occurring political factors are
irrelevant to any U.S. response. The only
important factors--those that affect intervention
time and thus timely warning--are the speed of
detection (safeguards adequacy) and the time it
will take the diverter to make a weapon.

21. Question: Would plutonium in Japan be better protected from
theft under the new agreement?

Answer: No. Japan would only be required to protect-
plutonium according to a guideline set by the
International Atomic Energy Agency. The Pentagon
recently told Congress that a foreign country's
assurance that it follows that guideline does"not...permit a confident conclusion in all cases
that the physical protection provided is
adequate...."

22. Question: Would plutonium in transport be better protected
under the new agreement?

Answer: Only for international air transport. The new
agreement's rules on air transport are much
stronger than the IAEA's guideline. Also, the new
agreement requires air transport for international
shipments. However, the Administration is already
thinking of abandoning air transport because a
suitable transport cask might not be found.

23. Question: What if air transport is not used?

Answer: The international guideline apparently would
apply. In the early 1980s, Japan attempted to
ship 250kg (40 bombs' worth) of plutonium through

8
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the pirate-infested Strait of Malacca on a
freighter with only one or two guards. The
shipment fully satisfied the guideline.
Fortunately, the United States used its consent
right to hold the shipment up until there was an
escort of Japanese, U.S. and French warships (the
shipment came from France) and observation by
satellite.

24. Question: Would plutonium under the proposed agreement be as
well protected in Japan as it is in the United
States?

Answer: No. The international guideline is much weaker
than the NRC and DOE regulations that protect
plutonium in the United States. It is also much
weaker than the DOD regulations that protect U.S.
nuclear weapons held abroad.

25. Question: Would the United States be able to require Japan
to improve the level of protection in the future?

Answer: No. Without the case-by-case consent rights, the
United States will have no effective way to
challenge Japan's level of protection in the
future.

26. Question: In the proposed agreement, how important is the
U.S. right to suspend the blanket approval?

Answer: It has no legal significance--it only restates the
rights the United States would have anyway under
international law. The United States could
suspend the blanket approval only "in the most
extreme circumstances of exceptional concern....1"
There would also have to be an "exceptional case,"
posing a "threat to...(U.S.) national security,"
or a "significant increase In the risk of nuclear
proliferation." The only examples of such cases
cited in the agreement are breaches of--or a
withdrawal from--the Non-Proliferation Treaty,
breaches of international safeguards, or breaches
of the new agreement itself. All such cases would
breach both the proposed and existing agreements
with Japan, and entitle the United States to
suspend its performance anyway under international
law.

9



180

27. Ouetion :what is the difference between the U.S. right to
suspend the blanket approval under the proposed
agreement--discussed above--and the U.S. right to
consent to plutonium extraction under the present
agreement?

Answer: Under the proposed agreement, the United States
can suspend the blanket approval only after a
problem comes up. To take action, the United
States must show that Japan has done something
extremely grave and threatening to U.S. security.
If Japan disagrees with the U.S. suspension, Japan
can regard the suspension itself as a breach,
entitling Japan to- suspend its own performance.
Under the present agreement, however, the U.S.
right to consent to plutonium extraction allows
the United States to suspend Japan's use of
plutonium without question. The control can be
used before a problem comes up, and could never be
considered a breach.

Questions concerning the role of Congress

28. Question: What would the role of Congress be under the
proposed agreement?

Answer: Congress' role would end when the agreement took
effect. Congress would no longer be informed of
case-by-case approvals, because there would be
none. Congress could not legislate changes in
plutonium use policy affecting Japan in the future
because the proposed agreement would bind all
future Congresses and administrations.

29. Question: What would the role of the U.S. public be under
the proposed agreement?

Answer: No greater than the role of Congress.

30. Question: What benefit would the United States get from the
proposed agreement?

Answer: Japan will give the United States detailed
accounting of the plutonium balances at the new
plants added to the agreement in the future, and
use a higher level of physical security for
international air shipments. However, these

10
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benefits could be had under the present agreement
through use of the consent rights.

31. Question: What would the United States give up under the
proposed agreement?

Answer: The agreement would allow Japan to make the
balance of payments worse by reducing its nuclear
imports from the United States, create a large
stockpile of nuclear weapon material having no
civilian use, escape U.S. control over future
accounting practices, escape U.S. control over
future protection of plutonium from theft, and
exclude the U.S. Congress and public from further
participation in nuclear policy concerning Japan.

32. Question: What effect will the proposed agreement have as a
precedent?

Answer: It will codify the acceptability of commercial
plutonium use throughout the world. The United
States now controls 75-80% of the plutonium in
South Korea, 85-90% of the plutonium in Sweden,
and about 90% of the plutonium in Switzerland.
Th6 United States has already used its plutonium
control to discourage the Swiss from selling South
Africa a heavy water plant that posed a
proliferation risk. The United States has also
discouraged plutonium use in South Korea, a
country with nuclear weapon ambitions in a
volatile area. Once Japan receives a blanket
approval, however, these countries will expect
equal treatment. The Department of Energy is
already preparing to approve a technology transfer
to South Korea that will aid in the study of
plutonium-bearing fuels after they have been
irradiated.

33. Question: If the United States gets less from the new
agreement than it gives up, why not retain the
existing agreement?

Answer: The existing agreement should be retained. It
does not expire until the year 2003.

34. Question: If the proposed agreement is approved with
conditions, what should the conditions be?

11
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nwer: The blanket approval for future plutonium use
should be removed. If it is retained, it should
be made subject to the following conditions:

1. That Japan protect U.S.-origin nuclear weapon
material (plutonium and high-enriched uranium)
from theft under regulations at least as detailed
and rigorous as those the NRC and DOE apply to
U.S. plutonium and high-enriched uranium held in
the United States. The Department of Defense and
the Nuclear Regulatory Commission should be
required to approve the adequacy of the standard
that Japan adopts.

2. That no new Japanese plant be added to the
blanket approval list unless, at the time it is
added, it satisfies Sec. 131 of the Atomic Energy
Act. The Secretaries of Energy and State would be
required to have information current enough to
find that the plant "would not result in a
significant increase in the risk of proliferation
beyond that which exists at the time the approval
is requested." The addition of such a plant would
be a "subsequent arrangement" under Sec. 131 and
require the customary findings, reports to
Congress, and notice in the Federal Register.

3. That no new Japanese plant be added to the
blanket approval list unless, at the time it is
added, the materials accounting system applied to
it is capable of detecting the diversion of not
more than some specified minimum number of
critical masses of plutonium or high-enriched
uranium per unit of time. The Nuclear Regulatory
Commission could be asked to recommend such a
-,,mber to Congress for approval.

12
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Taet1o I

Holding of U.S. controlled plutonium
(metric tons, cmulative)

Through 1983 Throigh 1990

pu created in spent fuel
- light water reactors
- gas cooled reactors
- heavy water reactors
- total Pu

P r"sect to U.S.
cionw. t for separation

Pu subject to U.S.
safeguards" peaceful use,
and retransfer control

Pu in spent fuel contracted
for separation

- light water reactors
- gas cooled reactors
- hv water reactors

- U.S. controlled

Pu in spent fuel approved
by U.S. for separation

Pu separated thus far
- in France
- in the U.K.
- in Japan
- total Pu

- U.S. controlled

Separated Pu produced or
received thus far

- from the U.K. (retransfer)
- from the U.K. (purchase)
- fran Euraton (retransfer)
- fran U.S. (direct export)
- separated in Japan
- total Pu

- U.S. controlled

61. a2.4

65.3

19.2a

21.2

42 a

44.6
35 :020.9

18 . 5a

.81.4
1.5
3.4
2.0

(LR;

(thru
(59%)

44.6
35.0

U.S. controlled; tz 184)f
non U.S. ciontrolld; thru 134) b
U.S. controlled; thru fiscal ' 84 )g
'84)

.43 (.39 U.S. controlled; thru ' 84)J

.16k
1.5 (U.S. controlled; thru fiscal '84)l
2.9 (at least)
1.75

Through 1995
WOOMlllaMUBMWO

110 3a
2.961.4b
114.6

18.5(87%)C

18.5(87%)C
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Notes to Table 1

a) tatter fran Carol S. Thorup, Vice President, NLclear Assurance
corporation, Norcross, Georgia, to Arch Roberts, House Ommittee on
Foreign Affairs, May 15, 1985, enclosing an excerpt from Fuel Trac.

b) ael Trac, Erocessing Status Report, Nclear Assurance
Oration, Norcross, Georgia, Oct., 1983.

c) This plutonium was made with U.S. enriched uranium. Therefore,
according to the orrent U.S.-Japan agreneWnt, the United States has the
right to approve any separation of this plutonium, the right to approve
its retransfer, the right to have the plutonium safeguarded (Japan, as a
ratifier of the NPT, has already placed its entire nuclear program under
safeguards), and the, right to its peaceful use. It is possible that the
plutonium created by Japan's experimental heavy water reactor, called
Rge, is also U.S. controlled. In 1976, shortly before Fugen started
up, 159.5 tons of U.S.-origin heavy water was retransferred to Japan
from the Federal Republic of Germany. NMW ReportsTJ-23, TJ-7. Fra=
1979 to 1981, the U.S. supplied 17 tons of Wavy water to f -in
direct exports. NMMSSeprt TJ-7. The total amount of U.S. controlled
plutonium shown in the Table should be increased slightly if Fugen has
consistently used U.S. controlled heavy water.

d) The amount of U.S. controlled plutonium is estimated by assuming
that the amount of U.S. controlled plutonium to be separated bears the
sare proportion to the total to be separated as the amunt of U.S.
controlled discharged bears to the total amount discharged.

e) Rerocessin ad Plutoniu U ses Requested and Approved Under
tr io NA Fran 1978-83; Reuet for Rerocessg Approved From 1983-85,

Departmet Of Energy. Throgh late 1985, Japan had received ..
pemission to ship 9.1 tons to the United Kingdn and 8.9 tons to
France for separation. Apparently, Japan has actually shipped about
1,000 tons of spent LM fuel to the United Kingdom (1,000 tons will
yield about 9 tons of plutonium) and the sans amount to France. Nuclear
Nel, March 10, 1986, p 6.
f) Albright, Civilian Inventories of Plutonium and Highly Eriched
Uranium, International Task Force on Prevention of :ear Terrorism
(Badkgrctru Paper), Spring 1986, Table 4.

g) Through fiscal 1984, the Tokai Reprocessing Plant had rerocessed
about 180 tons of spent fuel. The table assumes that 6.7 kilograms of
plutonium were extracted per ton. Present Status of Nuclear Development
in Japan, Japanese Atomic Energy crnission, August, 1985, p. 10.

84-594 - 88 - 7
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at" to Table 1

h) Nar-fTm PlUtiiX Market 0 410k, MarCh, 1983, 0M /SUb/83-4011/1,
fixS do~o ori ?oro, ogia.

i) T eUnited KingS=uppli d plutoniui to Japan i th early 19703
for use in Japan's breeder program, but the a~mt is unknom. Nuclear
tie, April, 1983, p 82; Sizmll B. Public Diiry, Trwcript of

SMarch 17, 1983, p. 71.

j) japan received 250 kilogram by retransfer frcm France In 1984.
clearr uel, Nov. 26, 1984. Japan also received 177 kilogram (139 of

U.S. origin) before 1978. Albright, Tt Availabilit of Plutciun in
toMosttFuture Needs, Preliry- Draft, Feieratix of Americani ent " Y 31, 1984.'

k) M4S Report TJ-25.

1) "Analysis of Cnsmts and Approvals Agreed Uxn in Conjunction with
New Agreenent for Oooperation between the Governmient of the United
States of America and the Governmmt of Japan Concerning Peaceful Uses
of Nuclear Energy," AttachIent #7 to memoran n for the President, Oct.
1, 1987, frqn John C. Whitehead and John S. Harringtcn, p. 85.
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Mr. SOLARZ. Thank you very much.
The gentleman from Wisconsin, Mr. Roth, asked for the opportu-

nity to make a brief statement at this time, and since we have a
record vote, I suggest as soon as he's finished, we recess for several
minutes while we go and vote.

Mr. Roth.

OPENING STATEMENT OF CONGRESSMAN ROTH
Mr. ROTH. Mr. Chairman, I appreciate you calling on me. I want

to thank you for holding these hearings. They are-most important
and far reaching.

Because time is of the essence and we have these very important
witnesses here today, I would ask that my short introductory state-
ment be entered into the record at the appropriate place. 1

Mr. SOLARZ. Thank you very much.
Why don't we go and vote and then return as quickly as possible.

Dr. Wolfe has to leave-I think he said-by 3:30 or quarter to 4:00.
So we'll try to get back as soon as possible.
[Brief recess is taken.]
Mr. SOLARZ. The subcommittees will come to order.
Mr. Bilbray, would you like the honor, the distinction and the

pleasure of leading off with whatever questions you may have?
You have no questions.
Mr. Atkins, as a reward for your attendance today, although you

usually have a very good attendance record, you may begin.
JAPAN AS EXPORTER OF NUCLEAR TECHNOLOGY

Mr. ATKINS. Thank you very much, Mr. Chairman.
Let me just if I could ask about the witnesses' Europe perception

in terms of the Japanese nuclear industry. It's my understanding
that the Japanese are orienting their nuclear industry as they do
most of their other industries, towards exports. That Japan pres-
ently does not have any requirements that countries that receive
Japanese nuclear exports comply with the Nuclear Non-Prolifera-
tion Treaty. And I'm just curious as to your sense as to how this
treaty would affect that and how important that issue is.

Dr. WOLFE. I'll be happy to take a try at this.
The fact is, Mr. Yatron, is-who is it?
Oh, Mr. Atkins. Excuse me.
Mr. ATKINS. Twenty years difference in seniority. That's all

right.
Dr. WOLFE. So is my inexperience in this field.
Mr. ATKINS. Same physique, different seniority.
Dr. WOLFE. The fact is that the Japanese are not exporting any

significant equipment at the present time, although I believe in
Japanese style, they look toward a major export program in the
future as their technology expands.

Mr. ATKINS. Is there any question about that, though? I mean, it
would seem to me that follows as a natural thin.z

Dr. WOLFE. I think that in the future, they will be an exporter of
nuclear technology worldwide. I would think that the agreement

Mr. Roth's prepared statement appears in app. 2.
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that we are negotiating with them now would lead them to adopt
the same kind of agreements with the people to whom they export,
and so I would think that the present agreement would be a help.

You weren't here when I gave my testimony, but as I indicated,
my belief is that under the present agreement or if this agreement
is not ratified that we will lose all influence in Japan, and the Jap-
anese will proceed independent of us.

I should point out that the Japanese are, I think, at the forefront
of non-proliferation activities in the world, so even without us, I be-
lieve, but we would not have the influence in that case, I believe
they would behave responsibly.

CONDITIONALITY ON JAPANESE NUCLEAR EXPORTS -

Mr. ATKINS. In that case, Dr. Wolfe, what possible objection
would the Japanese have to putting a requirement onto this agree-
ment which would require that any exports, Japanese exports of
nuclear material beO only to countries that observe and obey the
Nuclear Non-Proliferation Treaty?

Dr. WOLFE. I think that's already in this agreement, that any
material of U.S. origin, which is the only thing we control in the
old agreement, has to be--

Mr. ATKINS. That's true for material of U.S. origin of course. I'm
talking about the growing Japanese exports of Japanese equipment
and why we shouldn't control that.

Dr. WoLFE. Well, let me just say, the new agreement requires
that any export of material originating in the United States or any
material that is produced in Japan from U.S. reactors or U.S. spe-
cial equipment has to come under the same kind, has to be export-
ed under the same kind of an agreement.

And I think the precedent would be such that I would find it dif-
ficult to believe that the Japanese would agree to transport materi-
al in that category under one set of agreements, and non-U.S.
under another one. But let me just point out, the present agree-
ment, the one which will remain in effect if we do not pass this one
puts no requirements on them with respect to material of non-U.S.
origin being exported. Including, for example, uranium which was
radiated in U.S. reactors and turned into plutonium which was re-
processed and then'sent out of Japan.

Mr. ATKINS. Dr. Wolfe, then you don't see any reason for Japa-
nese objection to an amendment to this agreement which would re-
quire them to export all of their nuclear materials under the same
strictures that materials that are of U.S. origin are exported?

IAEA MEMBERSHIP EXPORT RESTRICTIONS

Dr. WOLFE. I of course can't speak for the Japanese, but let me
make one other point. The Japanese are a part of the International
Atomic Energy Agency and so have the restrictions to meet the
IAEA non-proliferation goals which requires that they put restric-
tions on any material they ship out there, U.S. or otherwise.

The present agreement, the new agreement requires that they
maintain their membership in the IAEA so that in effect the
present agreement does exactly what you are asking. I mean, the
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new agreement does exactly what you are asking. The present
agreement has no such requirements.

Mr. ATKINS. Just a membership in the IAEA is not, I don't be-
lieve is sufficient to stop them. Isn't there some trade between
Japan and Argentina and South Africa in nuclear materials pres-
ently?

Dr. WoLF. I believe the only trade is that the Japanese buy ura-
nium, some of which may come from South Africa. I don't believe
they export.

Mr. ATmINs. They don't export anything to either of those coun-
tries?

Dr. WoLu. That's my understanding. I don't know of any that
they export. And I think the IAEA requirements which we helped
to develop are meaningful. They're not, non-meaningful.

Mr. ATKINS. They're meaningful, but there's nothing in the
IAEA requirements that would prohibit Japan from exporting nu-
clear materials to Argentina or to South Africa.

Dr. WOLFE. The IAEA requirements require that the export ma-
terials, sensitive materials only under guidelines which the IAEA
agrees to we being part of it which are designed to prevent use of
that material in weapons.

Mr. ATKINS. But that's separate from the requirements in the
Non-Proliferation Treaty, and under the IAEA, they could export,
say, -to Argentina, which is not a signatory to the NPT.

Dr. WoLF. There I am not sure. I believe that the conditions are
such that they cannot ship material to a country that might use it,
without restrictions that would prevent that country from using it
for military requirements. That's basically the IAEA position.

Mr. ATKINS. Mr. Leventhal.
AGREEMENT SETS PRECEDENT ON COMMERCIAL PLUTONIUM USE

Mr. LEVENTHAL. I think I can amplify on that simply by pointing
out that even the United States is free to export, and has exported
certain items to Argentina, a non-party of the Treaty. We can't
export whole reactors or fuel, but we can export-eertain compo-
nents like heavy water, and we did approve a transfer of U.S.-
origin heavy water to Argentina.

On the broader question, I think Japan's no'h-proliferation cre-
dentials are impeccable today;- and there's no reason to assume
that they will not remain so. Butt he fundamental concerns of this
agreement go beyond the here and now to considerations that can't
be predicted today.Putting Japan to one side, the precedent set by this agreement is
something that we have to grapple with today. We cannot signal to
the world community that we are no longer concerned about wide-
spread, large-scale, commercial use of plutonium.

So I think Japan's non-proliferation credentials are not the issue
here. It's the fundamental question of the terms of this agreement
and the extent to which it sets a precedent that will result in re-,
covery of plutonium in enormous quantities. The amount of pluto-
nium produced in spent fuel worldwide by the year 2000 is going to
approach 2,000 tons. Two thousand tons of potential nuclear weap-
ons material, of which maybe 400 tons will have been separated



192

into weapons-possible form by that time, if all present plans go for-
ward.

Compare that with the 200 tons that the U.S. and the Soviets
have, combined, in all of their weapons today. That, I think, is the
fundamental issue here. We have to try to appeal to the Japanese,
as best as we can, to look at it from a broader perspective than
their very narrow focus on their own energy concerns today.

Mr. SoLARz. The House now has a vote in progress. I apologize
for these interruptions. I think we may have at least an hour after
this vote, so we'll have an opportunity to pursue these matters at a
more sustained length. We stand in, recess for about ten minutes.

[Brief recess is taken.]
Mr. SOLARZ. The committee will resume its deliberations and

considerations.
Mr. Leach.

AMBASSADOR GERALD SMITH ON PROPOSED AGREEMENT

Mr. LEACH. Well, I just wanted to address two questions to the
critics, or one question to the two critics.

Last week, Gerard Smith, who is as distinguished as anyone I
know in the arms control community-in fact, having once worked
for him, I rather revere him, indicated that he felt this agreement
was a) dramatically in our best interests, and b) a continuation of
the Carter Administration policy and, in fact, implicitly a better
agreement than he thought could be negotiated.

So the question is not so much what are the shortcomings of the
agreement, but aren't we better off with this agreement rather
than having no agreement at all?

Sir?
Mr. LEVENTHAL. I would be pleased to respond to the point of

view put forward by Ambassador Smith. It's one that I fundamen-
tally disagree with. I think, frankly, it represented a turnabout of
the Carter policy and has led to the kinds of problems we're facing
today.

The Smith perspective is that the basic relationship with Japan
takes a far higher priority than any concerns we may have about
plutonium in Japan. And I think-

Mr. LEACH. Excuse me. I don't think that's the position advanced
by Mr. Smith. I think you're putting up a straw man. Nowhere in
this article does he suggest that. In fact, he says specifically in
terms of the points of argumentation, that "First, it strengthens
American influence over the Japanese nuclear energy program as
compared with the existing agreement," and, "second, the agree-
ment provides greater stability in nuclear commerce between the
two countries."

Those are the two arguments that he hangs his hat on. There is
nothing in his argumentation that I have seen that says that the
overall Japanese bilateral arrangement is more important than the
concerns involved in this agreement. .

Mr. LEVENTHAL. I would refer you to an article that he coauth-
ored with George Rathjens right at the end of the Carter Adminis-
tration, in which he essentially proposed the policy that has
become the Reagan Administration's policy. The fundamental
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reason given for that policy, as I recall the article, was that differ-
ences over plutonium represent an unfortunate and unnecessary ir-
ritant in U.S. Japanese relations.

I believe that's the basic perspective from which he is coming.
Now, granted, it is not spelled out in the op-ed article from the
Washington Post, but I believe that fairly characterizes his basic
approach to this issue.

The only thing I would add is that I disagree with his conclusion
that the U.S. gains control and influence by means of this agree-
ment. While I have a high regard for the work he has done in the
strategic arms control area, I am frankly critical of his approach to
nuclear non-proliferation. Implicit in it is the assumption that the
fundamental bilateral relationship of allies has to take precedence
over non-proliferation and terrorism concerns relating to plutoni-
um in their nuclear programs.

Mr. LEACH. Well, I just want to make it clear again that you've
placed a straw man in the record that does not respond to the ques-
tions that I raised. And it's a straw man which I would doubt very
much that Mr. Smith would adhere to.

You've also raised one character argument that I do think is
fairly important. You've suggested you admire him in his arms
control work but not his non-proliferation work. They are one and
the same. The Non-Proliferation Treaty is an arms control treaty.
The INF agreement is an arms control treaty, it's also a non-prolif-
eration treaty.

To make that distinction, I think, is very unfair to Mr. Smith.
Now, having said that, is it not true that this agreement is

stronger than the existing agreement?
COMPARISON OF EXISTING AGREEMENT TO PROPOSED AGREEMENT

Mr. LEVENTHAL. I think it is not. I do not believe it to be as
strong as the present agreement. Under the present agreement, the
U.S. has clear, unqualified consent rights over applications of plu-
tonium produced through the use of U.S. supplied fuel, while under
the pending agreement, we do not.

And I believe, it becomes impossible to assert, as Ambassador
Smith does, that we gain greater control when we give our consent
up front, for the duration of the agreement which is a minimum of
30 years, with suspension rights that are highly qualified and es-
sentially not applicable inca real-world situation.

AMBASSADOR SMITH'S NEGOTIATING AUTHORITY

So, I do not agree with the basic viewpoint of the article. And I
would also disagree that the approach he espouses in this piece rep-
resented the Carter policy. It represented how he wanted to move
the Carter policy.

There were disagreements within, the executive branch of the
Carter Administration over the approach that Gerard Smith was
taking in the final year and a half or so. That might be something
that the committee might want to look further into.

Mr. LEACH. But you wouldn't deny that he was the chief negotia-
tor for the Carter Administration?

k
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Mr. LzvwrHAL. He was the chief negotiator but I'm not sure
that he had authority of the President to pursue the approach that
he suggests was indeed the Carter policy.

Mr. LACH. You know, I'm a member of Congress and I listen to
some critics of the INF accord and all arms control agreements
argue these guys didn't have the authority of the President to ne-
gotiate that. I mean, I've never known a negotiator not to have the
authority of the President of the United States.

Now, it has been true that in a few instances, negotiators have
stepped beyond precise guidelines. But to suggest that our chief ne-
gotiator, a man of the stature of Gerard Smith, didn't have the au-
thority of the President, I think, is a misunderstanding of our con-
stitutional process.

Mr. LEVENTHAL. Let me state it this way. There were differences
within the Carter Administration over the approach that Smith
was taking. The question is what did the President himself say or
do when Smith's proposal was made directly to the President. And
there, I think, the committee could perhaps get further informa-
tion.

IS NEW AGREEMENT CONSISTENT WITH CARTER NON-PROLIFERATION

POLICY
Mr. LEACH. All right, Mr. Smith states in his Washington Post

article, "The new agreement is similar to one I was authorized to
explore with Japanese officials in 1980.",.

Is that statement a fabrication?
Mr. LEVENTHAL. I think the best way for me to answer that is to

say that I have reason to believe that, because of the differences
raised within the Carter Administration over the policy that Smith
espoused, the President's own viewpoint may not have been as en-
thusiastically in support of what Ambassador Smith proposed as he
is suggesting in that article.

Mr. LEACH. I want a precise answer to this question.
The statement is, "The new agreement is similar to one I was

authorized to explore with Japanese officials in 1980."
Is that true or false?
Mr. LEvNTHAL. I can't say.
Mr. LEACH. No one is enthusiastic to a hundred percent on poli-

cies that come to be put forth, but they either authorize or they
don't authorize.

Is that a true or false statement?
Mr. LEvzNTHAL. I have no way to know either way what the

President specifically--
Mr. LEACH. But the implication is that you are calling Gerard

Smith, well, to put it mildly, you're saying he is misrepresenting a
position. All I can say, sir, is I don't know you. I worked for Mr.
Smith, and there's no one I know in the history of this Government
that has more integrity. I would not have the slightest doubt that
this is a valid statement. And you're suggesting that it isn't. That's
a very strong suggestion. If you can validate that, I would be very
interested in it. I'm confident that there are people in the adminis-
tration from all perspectives that would think it too weak and to6
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strong, but I am also confident that Gerard Smith would not mis-
lead in a-carefully written article.

NEGOTIATING INSTRUCTIONS ON NEW AGREEMENT

Mr. LEVENTHAL. Let me say this, Congressman. Clearly, the nego-
tiating instructions in any Administration are classified, so there-
fore I can't speak of my own knowledge as to what those instruc-
tions actually were. But I think that information is available to the
Committee in terms of a written record if you wanted to explore it.

I think there's also an indication that the present ambassador
for Non-Proliferation far exceeded his negotiating instructions and
I think that's something the committee surely can, and should be,
looking into in terms of a determination as to whether this agree-
ment is in the U.S. national interest.

Mr. MILHOLLIN. Mr. Leach? Mr. Leach?
Mr. LEACH. No. I would not like to be interrupted for this second.
Mr. MILHOLLIN. I'm sorry.
Mr. LEACH. A very powerful statement has been made. You are

suggesting- that this agreement is flawed because our negotiators
exceeded their directions and their mandate and that this agree-
ment is being sent out to the Congress under a false flag?

Mr. LEVENTHAL. This present agreement?
Mr. LEACH. Yes.
Mr. LEVENTHAL. I would urge you to look at the classified letter

from former Secretary of Defense Weinberger as to how he charac-
terized the agreement, in order to get a better sense as to whether
it was negotiated fully in accordance with the negotiating instruc-
tions of the President.

Mr. LEACH. Yes, Mr. Milhollin?
Mr. MILHOLLIN. You said that you would like to hear the views of

some critics.
Mr. LEACH. Sure.
Mr. MILHOLLIN. With respect to Ambassador Smith's position.

OPPOSING NEW AGREEMENT

Mr. LEACH. Well, first may I say, there's one question that hasn't
been answered yet. Is this agreementbetter than no agreement?

That was my initial question 15 minutes ago.
Mr. MILHOLLIN. I'd like to respond to that if I might?
Mr. LEWNTHAL. Well, could I just answer that quickly.
Mr. LEACH. Yes.
Mr. LEVENTHAL. I would say that this agreement is worse than

no agreement because no agreement would simply keep in force
the present agreement under which U.S. consent rights are fully
preserved. And I think that is the most important aspect of our
non-proliferation policy.

RIGHTS VS. INFLUENCE

Mr. LEACH. Mr. Milhollin?
Mr. MILHOLLIN. I wanted to say that I have spoken to Ambassa-

dor Smith privately about non-proliferation questions and have a
very high regard for him as you do.
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I think the disagreement that I have with his judgment about
the proposed agreement may be found in the difference between
rights and influence.

We have certain rights under the existing agreement that we
won't have under the proposed one. And the rights under the
present one are very clear. They have a history of being exercised
and they can be exercised for fifteen more years. Those rights will
be absent under the present agreement.

Now, it's a question of judgment whether by giving up your
rights, you get more influence. Ambassador Smith thinks that we
do. I must say that I disagree with that. I think that countries tend
to follow their own interests, especially over long periods of time.
And rights can be enforced. Influence tends to wax and wane ac-
cording to the moment.

Perhaps it's because I'm a lawyer, I'm more comfortable having
rights than influence, because as I said, rights exist and influence
is a matter of the moment.

I think one of the arguments we've heard today is that influence
will be greater under the proposed agreement because of increased
sales of uranium, whereas under the existing agreement, our sales
of uranium will go down, and with it, our influence.

That's the arguments I've heard from the witnesses who endorse
the agreement.

I think that's an assumption that can't be proved. I think Japan
will buy it's uranium where it's in Japan's best interest to buy it.
Under the proposed agreement, as under the existing one, there is
no connection between Japan's uranium purchases and the agree-
ment. The connections which exist which give us influence are con-
sent rights.

We can use those consent rights to influence what Japan does
about protecting plutonium and about accounting for it, tracking it.
We have rights which we can enforce.

Influence we will have perhaps. Rights, I'm sure we have. We've
used those rights in the past. We've used them in the case of Swit-
zerland.

A few years ago, Switzerland wanted to sell a heavy water plant
to South Africa. South Africa has only light water reactors. It
didn't need a heavy water reactor for any civilian purpose.

We held up Switzerland's spent fuel transfers because we con-
trolled them with our consent rights because we had sold Switzer-
land the fuel. We held those up because of that concern about Swit-
zerland's export policy.

And this foes to the question Mr. Atkins asked a minute ago
about Japan s export policies. Through the consent rights, we can
influence what Japan does in the export trade for as long as the
present agreement exists because we have the consent rights. We
used it to influence Switzerland. We can use it for other purposes.

RIGHTS IN NEW AGREEMENT ENUMERATED

Mr. LEACH. Mr. Chairman, my time is expired.
I would like, though to place in the record that even though I'm

not conversant with the letter of Secretary Weinberger, it's my un-
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derstanding that Secretary Carlucci does support this agreement
and he is the current Secretary of Defense.

Secondly, it's my understanding that the basis for the argument
for strengthening influence is one that is also rooted in the notion
of expanding consent rights and guarantees, at least in the follow-

TIhat this agreement would require IAEA safeguards on all Japa-
nese equipment and nuclear materials, not just that subject to the
current agreement.

It would expand U.S. consent rights over storage.
It would require prior U.S. consent over the reprocessing and al-

teration not just of U.S.-origin material but also non-U.S.-origin
material used in U.S. supplied reactors.

It would make explicit the prohibition against use of U.S.-origin
material or material produced with U.S. equipment for peaceful
nuclear explosions, and the perpetuity of safeguards is required.

Now I just make that point to show that we don't have the ab-
stract issue simply of rights versus influence. There are a lot of
rights in this agreement. Some of those rights are new and ex-
tended over current rights that exist.

I think that ought to be placed on the record so that we don't get
the impression that it's a rights versus influence or goodwill type
of contrast and circumstance.

BLANKET APPROVAL NEGATES CONSENT RIGHTS

Mr. MILHOSLIN. Would you like for me to respond to the in-
creased rights?

Mr. LEACH. I'd be delighted but I would only defer to the Chair-
man. I have far exceeded my time and there are other members.

Mr. SOLARZ. I think it would be useful to the committee if you
could respond to this seemingly impressive list of new rights, or ex-
panded rights, which the agreement gives us in relationship to the
existing agreement, particularly in light of your view that we're
worse off with the new agreement than we would be without a new
agreement.

Mr. MILHOLUN. I think it's clear that we have fewer rights. The
other witnesses today have indicated that we will be able to have
consent rights over materials which are produced with the use of
U.S. equipment, and that's a new right under the proposed agree-
ment. But in fact, if we give up our consent rights and give blanket
approval for 30 years for the use of the material, then our consent
rights don't-there's no way to exercise the rights. That is, ab-
stractly, we have them, but under the implemented agreement, we
give them up in advance for thirty years.

So I question how meaningful it is to say that we have these ad-
ditional rights, and the vehicle for using them, which is the con-
sent right, we give up.

HIGH THRESHOLD FOR EXERCISING SUSPENSION RIGHTS

Mr. LEACH. If I could interrupt just briefly here.
Mr. MILHOLLIN. Sure.
Mr. LEACH. It's not exactly that we're giving up consent rights.

We're giving a blanket approval with the right of suspension of
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that approval. That's a massively different interpretation from the
black and white description that you've given us.

Mr. MUIOLLIN.-Well, the suspension can occur only in specified
conditions which are laid out in the agreement. There's such a
high threshold for exercising those suspension rights that I think
it's clear that Japan would have to do something so severe that it
breached the agreement for us to use the suspension rights. And
under international law if they breach the agreement, we can use
the rights anyway.

ECONOMIC CONSEQUENCES OF REJECTING NEW AGREEMENT

Mr. SoLARz. The gentleman from the State of Washington, my
fellow co-chairman, Mr. Bonker.

Mr. BONKER. Thanks, Mr. Chairman.
To any of the panelists, if Japan wants to use plutonium as reac-

tor fuel, it would necessarily have to replace the natural uranium
it is now buying from U.S. enrichers, both commercial and the U.S.
Department of Energy, and that would in effect reduce Japan's
import of this material from the United States.

As I understand it, it's more costly for Japan to use plutonium as
a reactor fuel than it is to rely on imported enriched uranium.
Anybody have any idea how much more costly that would be?

Dr. WOLFE. Well,- I've written papers on it. As I've indicated, I
am not in favor for commercial reasons of plutonium recycled in
light water reactors. The penalty, according to my calculations, is
roughly a half a mil per kilowatt hour, as much as that for using
plutonium recycle under today's economics, which when you multi-
ply the number, it represents many millions of dollars if you do it.
So economically in today's light water reactors, it doesn t make I
think economic sense,

Let me-just answer your question on the reduction of the pur-
chase of uranium. It doesn't make that much difference in light
water reactors. It reduces the amount of uranium by about 20 per-
cent, not an astronomical amount.

But if this agreement is not signed, is not agreed to by the
United States, the clear response of the Japanese in my view is to
reduce purchase by the Japanese of fuel from the United States as
much as they can by going to Europe where they don't have the
same kind of case by case requirements that the U.S. implies.

Mr. BONKER. Are you suggesting that if they don't receive some
kind of blanket authority and they have to continue with case by
case, that they're going to go to other suppliers?

-Dr. WOLFE. Absolutely as we would in the circumstances. This
case by case is not just a trivial response. It takes five government
agencies to approve and typically it takes a year or a year or two
to get an approval, and no one is going to subject their--

Mr. BONKER. Well, what does this represent as a lost export po-
tential?

Dr. WOLFE. Pardon me?
Mr. BONKER. In terms of our trade relations with Japan, you sug-

gested that if they seek other suppliers, we're going to be denied a
market there. What does that amount to in terms of trade?
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Dr. WoLn. Today they import about $300 million a year of our
uranium and another couple of hundred, few hundred from organi-
zations such as G.E. and Westinghouse and others. And I think
with time that-

Mr. BONKER. So we'll lose markets there?
Dr. WOLFE. Pardon me?
Mr. BONKER. We're going to lose markets there if we don't--

ENERGY INDEPENDENCE OVER ECONOMIC CONSIDERATIONS

Dr. WoLFE. Oh, I think there's no question that we're going to
lose market because they look at their energy situation as an abso-
lutely critical part of their national welfare. And they, like we, are
not going to subject their energy policy to external influences
which they don't agree with.

Now, you can argue about plutonium recycle, the pros and cons
as I told you. I happen to agree more on that one with Mr. Le-
venthal than I do with the Japanese in terms of the economics. But
if you look at things like energy security, and from the Japanese
standpoint, the fact that they have no indigenous energy supplies,
they look at plutonium recycle as a way to ultimately develop a
breeder economy which would make them energy independent.

And so from their standpoint, any interference in this threatens
their national welfare. I might say that it's not an easy argument.
You can argue whether, in my view, you can argue whether pluto-
nium recycle in Japan is as much of a threat as the Persian Gulf
oil situation. We don't have our Navy in the Persian Gulf to pro-
tect our tourists.

So it's not a simple situation, and their attempt to become
energy independent it seems to me has merit to it. I think this is
the wrong way to do it. I think, though, that the ultimate goal of
reducing energy requirements with oil is something we ought to be
doing as well as they.

Mr. KZARNEY. Mr. Hamilton, could I say a few words on that,
please? Mr. Bonker. Excuse me.

Mr. BONKER. As long as you address me by the right name, you
can say whatever you want to.

Mr. KEARNEY. I apologize.
I certainly agree with what was said by the last gentleman.
In 1976, the Edison Electric Institute and the Japanese utility in-

dustry conducted a detailed study of the fuel cycle. And at that
time, we concluded that plutonium recycle in light water reactors
was economical, but it was very sensitive to several things, such as
the cost of uranium which was projected to go up; but which has
now gone down.

So I think from the economic point of view, it probably would
make sense not to recycle. But as has been pointed out, there are
other considerations, and apparently, energy independence is one
of them.

There was also a remark about the amount of trade between the
United States and Japan. DOE Deputy Secretary Martin in his tes-
timony-I believe it was before the Senate-estimated that be-
tween now and the year 2,000, as far as goods and services are con-
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cerned in the nuclear fuel cycle, DOE estimated that Japan would
import $3 billion worth from the Urited States.

PLUTONIUM NOT WEAPONS GRADE MATERIAL

Dr. WOLFE. Could I makeI've got to leave. And Paul, would you
let me make one statement and leave, if it's all right, Mr. Chair-
man?

I'd like to just make one point. I hear everyone talk about tons of
weapons grade material. Let me make the point that this is not
weapons grade material as generally defined. It's plutonium which
can perhaps be made into a bomb but it is not the material that
you'd make thousands of Jombs or hundreds of bombs as implied.
It's very poor material on which to do it.

JAPAN MAY TURN TO OTHER COUNTRIES

The other point I'd m.9ke again is that we've already demonstrat-
ed that when we tried to inhibit the Japanese in terms of their na-
tional welfare, they do go to other countries as I've indicated in
France and they've got a French reprocessing plant. They're devel-
oping their own enrichment.

So our thought that if we keep this requirement, we prevent
them from doing what they think is in their own best interests I
think is just plain not credible.

ACCOUNTABILITY IN NEW AGREEMENT

And I would just make one other point that it seems to me with
respect to the conditions that Mr. Milhollin asked the Japanese to
put on their plant, in effect, they are doing it, they will do it. And
the new agreement gives us the right to put conditions on their re-
processing and plutonium and fuel storage facilities, I can't see
why we'd agree to have less stringent requirements than we put on
our own requirements.

I think that there's accountability that will be put in, and the
only thing that I would say is there's a certain mathematical re-
quirement that makes it very difficult. If you look at the mathe-
matical requirement, you have to back it up with movie cameras
and inspections and physical which clearly they're going to do.

So it seems to me this new agreement gives us that control
which we don't have in the present agreement.

I leave by saying the present agreement in my view is almost
worthless in terms of the long term because it applies only to U.S.
supply.

Thank you for your patience.
Mr. SoLARz. If the gentleman will yield on that particular point,

on page 12 of Mr. Milhollin's testimony, he specifies three condi
tions which he thinks ought to be enacted if we decide to approve
this agreement.

If I understand you correctly, you're saying that in fact we not
only would have the right to do each of the things he would like us
to do under the terms of this agreement, but that in fact we would
do precisely that anyway?



201

Dr. WOLFE. We would have the right, and I presume we would do
it with the one. I just wanted it made that one elaboration that
some things may be mathematically impossible to do.

Mr. SoLARz. To the extent that we already have the right under
the agreement to do it, and to the extent that we would presum-
ably exercise that right, do you see any problem in incorporating
these recommendations into a resolution approving the agreement?

Dr. WOLFE. Mr. Solarz, you've gone beyond my capability. I don't
understand how the politics works here. I would think that the
strong Congressional direction to the Executive Branch and the Ex-
ecutive Branch agreement is all that would be required. The poli-
tics in the international field, I just have to tell you, I'm not an
expert on. And how that would affect the Japanese attitudes, I just
don't know.

VALUE OF UNITED STATES NUCLEAR EXPR TO JAPAN

Mr. BONKER. The Chairman often goes beyond the scope of most
of the witnesses who appear before the Committee, so that's not
unusual.

I'd like to settle this cost factor for just a moment, because we
have differing estimates here. The President has stated that our
exports to Japan could amount to $1 billion or more each year in
the coming decade, but in statements from DOE, we've seen figures
that Japan is expected to buy only $260 to $435 million worth of
U.S. enrichment materials, so?

Mr. KEARNEY. May I make an observation on that?
Mr. BONKER. Yes.
Mr. KEARNEY. I believe the DOE statement is referring to enrich-

ment services only. Whereas the larger number refers to not only
enrichment services but other purchases in the United States. They
may be fuel, the natural uranium fuel. It might be services from
some of the vendors or architect engineers.

Mr. BONKER. But has anybody ever documented a figure? I mean,
I assume DOE has. But--

Mr. KEARNEY. We have not. We don't have the expertise.
Mr. BONKER. Does anybody know where the President got the $1

billion figure? I know it s nice to round off figures.
Mr. KEARNEY. I have indicated what Mr. Martin had said in tes-

timojy.Ican't verify it; but I'm sure DOE could.
Mr. BONKER. Well, I think it is a valid factor if we lose export

sales, we can document that, but of course, that's only one of many
factors that go into our consideration of this bilateral agreement.

GENERAL STATE OF SAFEGUARDS IN JAPAN

Lastly, what is the general state of safeguards in Japan on re-
processing plants and facilities that use plutonium? That question
may have been asked earlier. If it has, I'll just look at the record
later.

Mr. KEARNEY. I'm just not an expert in that field. I can't tell
you.

Mr. MILHOLLIN. I'll hazard a guess. The studies I've seen of safe-
guards performance have varied but it's generally assumed that
you can't do better than plus or minus one percent in a reprocess-
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ing plant. Even that, I think, is an optimistic number. There are
reprocessing plants in the world which have functioned as high as
ten percent material unaccounted for. That's a staggering percent-
age which we wouldn't expect to see in Japan.

But still, I think plus or minus one percent is a reasonable
number, and if you just do a simple mathematical exercise, you can
figure out that that would mean that you have hundreds-of critical
masses unaccounted for if the kind of extraction is carried out
that's being talked about.

Mr. SoiRz. The gentleman from Michigan, Mr. Wolpe.
URANIUM SANCTIONS AGAINST SOUTH AFRICA

Mr. WOLPE. Thank you, Mr. Chairman.
I'm going to raise with Mr. Leventhal for a second an ancillary

nuclear question related to South Africa which came up earlier but
which has some bearing upon this discussion, I think.

The comprehensive Anti-Apartheid Act of 1986 banned the im-
portation into the United States of South African and Namibian
ore and uranium oxide. Unfortunately, the administration inter-
preted this ban so as to exempt uranium hexafluoride which is es-
sentially uranium oxide changed into a gas before it is enriched
and becomes uranium oxide again.

Now, it's my understanding from the industry press that the
leading importers of South African uranium into the United States
are six Japanese utilities: Kansai Electric, Chugoku Electric,
Chubu Electric, Hokkaido Electric, Tohoku Electric and Tokyo
Electric. And that there's evidence that some of these utilities have
begun to import uranium hexafluoride into this country.

I would regard this as a direct undermining of our uranium sanc-
tions against South Africa. I wonder if you could comment on that
and whether it might make sense to condition any nuclear coopera-
tion agreement with Japan on its conforming to this aspect of our
nuclear policy toward South Africa?

Mr. LEVENTHAL. You accurately state the loophole that exists in
the sanctions law, which specifically bars importation of uranium
in ore or oxide form from South Africa or Namibia. The sanctions
law has been interpreted by the administration and by the Nuclear
Regulatory Commission to permit conversion of ore into oxide else-
where and the subsequent importation for enrichment here of
South African and Namibian uranium in hexafluoride form.

We brought a lawsuit. In fact, I believe you're a party to that
suit, Congressman Wolpe, with the Lawyers Committee on Civil
Rights Under Law. That suit is now on appeal in the Circuit Court
of Appeals here in the District. It's not clear whether, indeed, this
loophole will be found to be unlawful.

Assuming for the moment that hexafluoride imports of South Af-
rican and Namibian origin will still be permitted, then there is a
substantial loophole. In fact, as we understand it, about 40 percent
of the uranium that Japan has enriched here is of South African
and Namibian origin. Indeed, the enrichment done for Japan totals
about $250 million a year, out of a total of $300 to $350 million a
year done for foreign customers. Of that $250 million, about 40 per-
cent represents South African and Namibian origin uranium.
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It would seem that a conditional resolution of approval might be
an appropriate vehicle to cut off importation of South African/N-mibian uranium for Japanese utility customers. It would be a way
to close the loophole and, personally, I think we would support
that. The preferred route, of course, is to amend the sanctions law
to specifically bar importation of South African/Namibian urani-
um in any form.

Yet there is an opportunity here, and perhaps it should be seized
upon. We surely would not discourage the committee from doing
so. It would eliminate a substantial amount of South African and
Namibian uranium from coming into the United States.

Mr. WOLPE. Well, we will of course also be exploring that in rela-
tion to our consideration of new sanctions legislation that will
begin in just a matter of days in my subcommittee.

ASSESSING FUTURE OF UNITED STATES-JAPAN NUCLEAR RELATIONSHIP

One of the arguments that's been advanced, if I understand the
industry proponents of this agreement, is that it's good for A meri-
can commerce, that under this Agreement, we will become a more
reliable source of supply for Japan and that will enhance our
trade.

Is not-one of the consequences of the ability of the Japanese to
more easily acquire plutonium diminished demand for uranium, for
American uranium?Mr. KEARNEY. Well, first of all, I don't think it's a matter of in-
creasing. It's a matter of continuation of the agreements between
the Japanese utilities and United States utilities and vendors. To
the extent that there would be some decrease in the amount of en-
riched uranium because of the fact that there would be the utiliza-
tion of plutonium would still not be as serious an impact, in my
judgment, as the potential loss of the exchange of information be-
tween the Japanese and United States utilities and also perhaps
the loss of other types of marketing opportunities such as the ad.
vance light water reactor work that I referred to in my testimony.

Mr. WOLPE. Would Mr. Milhollin and Mr. Leventhal care to re-
spond to that, too?

Mr. MILHOLLIN. Yes. I think it's-I guess we're all trying to pre-
dict the future. I don't think it's credible to think that the Japa-
nese are going to run away in a pique and stop doing business with
us in the nuclear field if we don't approve this proposed agreement.

I think there's a chance that their uranium imports from us
could go down, but I think it's more likely that they'll go down
an way because of substitution with plutonium fuel.

apan, because of its trade situation with the United States, it's
running more than a $50 billion surplus, has to buy something
from us. They're now buying enriched uranium which is a big
ticket item which helps their trade situation with us. I think it's
incredible to think that the Japanese out of spite would just run up
the trade surplus because they prefer to buy it from the French.

Mr. LEvNTHAL. I would strongly support that statement. Japan
is very much dependent upon the accumulated experience of U.S.
utilities and the technology and expertise available from U.S. ven-
dors, in terms of assuring the safe operation of their own reactors.
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It's hard to imagine that they would just pull up stakes and sever
all relationships with the U.S. nuclear industry at the vendor and
utility level.

I think it would be irresponsible of them to do that because of
the experiential base that they use to check and improve their own
technology and the performance operating experience of their reac..
tors.

Mr. KEARNEY. Mr. Wolpe, could I just make a-
Mr. WOLPE. I'm sorry?

CASE-BY-CASE APPROVAL PROCEDURE

Mr. LEVENTHAL. Excuse me. I would just like to finish my
thought. It does go back to something that Congressman Bonker re-
ferred to, or I should say Dr. Wolfe referred to in responding to
Congressman Bonker. The assertion was made that the Japanese
will take their business elsewhere because the case-by-ease approv-
al process has been so onerous from their perspective.

We did a little bit of research as to how case by case approvals
have actually worked and I would in fact like to submit this for the
record, but I can summarize it very briefly. Since 1978, there have
been 73 reprocessing requests involving the transfer of irradiated
fuel elements from Japan. Of the 73, 59 have been approved and 14
are still pending. None has been disapproved and all of these trans-
fers have been to facilities in France and the U.K.

Of the approved requests, 79 percent were approved within six
months of submission, not the years that Dr. Wolfe suggested that
it might take, 56 percent were approved within four months, and
25 percent, within three months.

Of the 14 reprocessing requesta-not yet approved, the longest
pending was submitted on September 14, 1987. And the longest
delay, up to 458 days, that's the very longest, took place for unex-
plained reasons in the '83-'85 time frame, after announcement of
the Reagan policy on reprocessing.

But anything over a year is the exception rather than the rule,
and they're very few and far between.

THIRD COUNTRY ENRICHMENT FACILITIES AVAILABLE

Mr. KEARNEY. Mr. Wolpe, could I just add a footnote?
Mr. WOLPE. Sure.
Mr. KEARNEY. I think that all three of us here at the table do not

have the vision or the knowledge to know exactly what the Japa-
nese will do with or without the new arrangement. I think there is
some logic to think that they' may look elsewhere, but I think the
important thing is to look at what they've done in the past.

We did not provide them with reprocessing technology; so they
went to the French. They have already made a decision that they
will build their own enrichment facilities.

They also have available to them the enrichment facilities in
Europe and maybe even Russia. Enrichment facilities currently are
in oversupply. So I think there's no reason why this could not be a
decisive factor or a factor in what they might do.

But exactly what they might do none of us really knows.
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PRECEDENT SET BY AGREEMENT

Mr. WOLPE. Let me just affirm your statement, because that's
precisely the position of those-of us who are concerned about the
treaty. None of us do know the future.

And my concern is not so much frankly as it relates to Japan
alone, but as it relates to the precedent that we will set by virtue
of this agreement for our relationships not only with Japan but
with EURATOM nations, with all other countries.

The fact of the matter is, we don't know what the security condi-
tions will be around the world 30 years from now, what the terror-
ist potential will be 30 years from now.

We do have the Defense Department, though, recently in re-
sponse to my amendment in the Omnibus Antiterrorism Act re-
porting back with substantial concern about the adequacy of inter-
national safeguards as it relates to the transportation and security
surrounding the handling of American nuclear materials overseas.

And one of the specific statements the Department of Defense
makes in its own report is to the effect that the more material that
is out there, the much greater the terrorist dangers.

The public policy issues, it seems to me, are twofold.
One is, do we want to adopt a policy that for the long haul essen-

tially has as its intention the expansion of the plutonium economy
in Japan or anywhere else.

And secondly, do we want in fact to essentially provide advanced
agreements for 30 years with respect to the handling of this mate-
rial. You just testified we don't even know what's going to happen
commercially. We certainly don't know what the security situation
will be thirty years from now.

And so frankly, it is precisely the point that you just made that
in my judgment provides the most persuasive case for some reas-
sessment here as to the wisdom of this particular agreement.

JAPANESE COMMITMENT TO NON-PROLIFERATION

Let me ask on the security issue a couple of questions.
The point was made a moment ago in response to an earlier

question I think by you, Mr. Milhollin, that the range of acceptable
control is usually put at plus or minus one percent in terms of how
much plutonium has escaped in some fashion.

Can the Japanese specifically in this instance, or other nations in
fact, keep track of the large amount of plutonium that would be
extracted under the agreement that is contemplated?

Mr. KEARNEY. Let me start by trying to put into focus what I
think are the key issues in the present deliberations. In terms of
its present nuclear activities, Japan, today, is an open society. It
has been with the United States at the forefront of non-prolifera-
tion efforts. And, indeed, in cooperation with the United States and
the IAEA, Japan has been helping to develop technological means
to inhibit nuclear weapons proliferation throughout the world.

I doubt that anyone who has seriously considered the matter, in-
cluding the opponents of the agreement, believe that Japan repre-
sents a proliferation threat in the foreseeable future.

So, the key issues, therefore, are the long-term effects of the pro-
posed agreement on Japan and its potential effects on U.S. non-pro-
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liferation policy world-wide. In both of these areas, I believe that
the agreement provides highly positive results in terms of U.S.
non-proliferation objectives.

If this new agreement is not adopted, we will be left with the
present United States-Japan agreement which as noted expires in
2003. The present agreement, in essence, provides U.S. control
rights over the disposition of spent fuel containing U.S. supplied or
enriched uranium. Period. Period. That is all.

ALTERNATIVES AVAILABLE TO JAPANESE

This might have been sufficient-it was sufficient, in my view, in
1968, when Japan had no alternatives to the United States as a
source of enriched uranium. But it seems to me hardly an adequate
basis for exercising comprehensive control over Japanese nuclear
fuel cycle activities today.

If the Japanese purchase their enriched uranium from the Brit-
ish or the French or the Russians or produce it themselves in the
enrichment plant they are now building, the U.S. under the
present agreement has no effective control over the further use of
this material. None.

The reprocessing of such fuel and the use of the resultant pluto-
nium would be beyond U.S. control or influence. The design of, and
safeguards for, the Japanese enrichment and reprocessing plants,
and of facilities for storage of weapons-sensitive nuclear materials
would be matters in which this country would have no right or ap-
proval or influence.

ASSURING ADEQUATE SAFEGUARDS IN FUTURE

Mr. MIuOLLIN. The Nuclear Regulatory Commission has written
to the Committee and pointed out that with existing accounting
technology there will be unacceptably large numbers of critical
masses of plutonium unaccounted for. The NRC has also suggested
that before a new plant be added to the list of approved facilities
there ought to be some quantitative cap on the amount of material
that we can't find.

I've tried to achieve that same purpose in two of the conditions
that I attached to page 12 of my testimony. It seems to me that we
don't know now whether a facility in the future in Japan will be
capable of being safeguarded adequately or not. I guess the difficul-
ty I have with the agreement is that we're being asked to make a
judgment in advance that doesn't need to be made, and can be
made much better later with the participation of Congress. If my
Condition 2 is added, then Congress would be informed of a subse-
quent arrangement at a later time when a reprocessing plant is
added. We would know what the information is then about how
good the safeguards are, and we could make the decision at that
time.

IMPROVED ACCOUNTING TECHNOLOGY

Mr. WOLPE. If better accounting technology were developed,
would Japan be required to use it under the contemplated agree-
ment?
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Mr. Musowim. The proposed agreement doesn't have these, I
guess I would say performance standards in it. So that even if

better technology were invented and it could pull down the amount
of material unaccounted for, under the agreement Japan would
still have the legal right to insist upon a lower accounting system.
Under the new agreement, Japan has to agree to changes in ac-
counting.

Under the existing agreement we could hold up reprocessing
until Japan did agree. But under the new one that wouldn't be the
case.

TIMELY WARNING OF DIVERSION

Mr. WOLPE. If plutonium were diverted in Japan, would the
United States learn of it in time to react? That is, would there be
timely warning before weapons could be made?

Mr. MILHOLLN. No. The IAEA would not give timely warning.
IAEA only gives timely detection. That is, there is a period of time
after the IAEA detects a diversion for the IAEA to think about it,
evaluate it, act on it. That time period is much longer than the
time necessary to make a weapon. The only hope we would have of
timely warning would be if our intelligence agencies discovered the
diversion within one to three weeks, and that's a matter of chance
that is independent of the agreement.

Mr. WOLPE. Under American law, "U.S. reactor fuel can only be
transferred for plutonium extraction," this is from the language of
the law, "when it will not result in a significant increase in the
risk of proliferation beyond that which exists at the time the ap-
proval is requested."

Does the proposed agreement meet that requirement? I would
ask that question of all three panelists.

CONCERNS LARGER THAN JAPANESE INTENT

Mr. KEARNEY. I'm just not an expert on it, Mr. Wolpe, but we
will get somebody to answer for the record.

But let me just make an observation, and I hope I can say this
correctly without getting people upset. Many of the lines of ques-
tioning here is on the assumption that the Japanese are going to
make weapons.

Mr. WOLPE. Wrong. That is not true in fact, if you listened to me
a moment ago, I talked about the security conditions that might
obtain, as they relate to terrorist threats, to the amount of plutoni-
um that might be available in international commerce, and to the
precedent that this agreement establishes. So please do not erect
that straw man. That is not the issue.

DETECTING DIVERSIONS

Mr. KENY. Okay. But we're talking about a reprocessing
plant, one of which exists already. And as I understand it, if the
Japanese wish to reprocess fuel other than the fuel that they get
from the United States they could do, whereas under the new
agreement they would have to meet certain requirements. I say
that from my knowledge of what I've heard today, not from my
expert knowledge.

4 ,i
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But when we talk about whether or not we would have time, or
anyone would have time to see if there was some diversion or not,
I'm sure that's true in the French reprocessing. I'm sure it's true
in the British reprocessing. So I would think that the Japanese
would want to live up to all of these standards because of their ex-
cellent non-proliferation record.

TIMELY WARNING UNDER NEW AGREEMENT

Mr. WOLPE. Could the other panelist respond to that too?
Mr. LEvENTHAL. Your specific question was to what point, Con-

gressman Wolpe?
Mr. WOLPE. I was referencing American law, which states that

U.S. reactor fuel can only be transferred when it will not result in
a-significant increase in proliferation risks, and I was asking if the
proposed agreement met that requirement.

Mr. LEVENTHAL. I think the principal consideration here is the
requirement of U.S. law that foremost consideration-be given as to
whether there would be timely warning of a diversion. I think, as
Dr. Milhollin has already pointed out, the technical safeguards are
simply not capable of doing that. In fact, the Japanese have gone
through an elaborate safeguards development exercise with the
U.S., the IAEA, and the French, and have learned the hard way
that near real time accounting is not possible. And that presents a
problem if indeed you want to depend upon technical safeguards as
your last line of defense.

The administration has gotten around that by factoring in a lot
of political considerations and coming up with the assumption that
because Japan is a trusted ally and trading partner, and because
we have commercial and other ties with Japan, we would know if
something was going awry so that there would be timely warning. I
think that's a highly questionable assumption. It's surely not one
that was intended in the law.

So I would say the U.S. legal requirements are not met in this
agreement in that regard.

DIFFICULTY IN ASSESSING FUTURE PROLIFERATION RISKS

Mr. WOLPE. Mr. Milhollin?
Mr. MILHOLLIN. The Atomic Energy Act requires that the Secre-

taries of State and Energy make a finding to the effect that there
will not be a significant increase in the risk of proliferation as a
result of plutonium transfer, spent fuel transfer or plutonium ex-
traction.

The difficulty with the proposed agreement is that the informa-
tion available to make the decision about the proliferation risk
won't be valid at the time the event occurs which will increase the
risk or not. We have information now, but that information won't
be valid at the time when Japan wants to add new facilities. If
Japan wants to add a facility ten years from now, our knowledge
today won't be adequate to make a decision about the proliferation
risk then. I think that's the difficulty I have with the proposed
agreement.



209

IMPACT OF CONSENT RIGHTS ON PLUTONIUM SALES

Mr. WOLpE. There was reference made earlier by two of the pan-
elists to the case of Switzerland. Could you comment on Mr.
Wolfe's statement that Switzerland is moving away from U.S.
origin uranium as a result of U.S. consent rights?

Mr. Leventhal.
Mr. LEVENTHAL. I think it may be true that Switzerland is begin-

ning to acquire enrichment services from countries other than the
United States. I'm not sure that their sole reason for doing so is
out of pique over U.S. non-proliferation policy. Supply outpaces
demand for enrichment, there is a two to one ratio right now be-
tween supply and demand worldwide in favor of the customer, ac-
cording to DOE's data on the subject. The Swiss are in a position to
shop around and get the best possible deal. I think the Swiss, like
others, are doing that.

The point I made earlier in my testimony was that Swiss utilities
are backing away from their original commitment to plutonium,
probably for reasons of dis-economics, but also I'm sure for reasons
of security and to avoid the political headache that goes with pluto-
nium. They have offered to exchange, for enrichment credits, pluto-
nium that the French originally separated for them from U.S.-sup-
plied fuel. It's a further indication that nations like Japan, which
are not energy independent, are nevertheless turning away from
plutonium because it doesn't make sense. For that reason, I believe
the U.S. should continue to press the original policy, as enunciated-
in the Nuclear Non-Proliferation Act, to try to discourage and in-
hibit to the fullest extent possible major commercial commitments
to plutonium use.

OBLIGATION OF SUPPLIERS

Mr. MIUHOuuN. Just a brief comment. No recipient likes con-
trols. We control plutonium in India. India doesn't like the fact
that we control that plutonium and can prevent India from extract-
ing it. Japan doesn't like the fact that we have control over
Japan's plutonium. But the basis for the nuclear trade in the world
is that it's done on a responsible basis and that suppliers have an
obligation to follow what they sell. It's been U.S. policy for a long
time to attach controls to what we sell, that is attach the right to
agree to plutonium extraction.

This agreement, as the administration says, is a tremendous
precedent, because this is the first time we will have given that up
prospectively.

So I guess what I'm trying to do here is to urge the Committee to
think through carefully what kind of assurances it needs before it
gives up that prospective right.

RISKS OF STOLEN OR DIVERTED PLUTONIUM

Mr. WOLPE. The Chairman has been very indulgent, and with his
further indulgence, my two last questions.

Mr. Wolfe indicated that Japan wants increased predictability
and independence in its program. Isn't that reasonable? What is
your reaction to that kind of argument?
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Mr. MILHOLLIN. I think it is perfectly reasonable for Japan to
want independence, as any recipient wants independence. But it is
our obligation to only grant that independence insofar as our own
interests are protected. Unless Japan's plutonium program can
track plutonium adequately and can promise to protect it from
theft under a high standard, then we have an obligation-to insist
on more. Because, let's face it, if plutonium is stolen, well, I think
it's far less likely that any American is going to be damaged by
plutonium falling out of the sky accidentally in an airplane than
the risk that somebody is going to steal plutonium in Japan be-
cause there is so much of it, and it's so hard to keep track of, and
human beings are fallible everywhere. And that plutonium, if it
gets into the Black Market in the world, which it will, it will go to
the highest bidder and it could very well wind up in this city.

So if you're just trying to predict the risks to yourself or to us or
to the United States, I think that the theft of plutonium or diver-
sion of it from storage and use is greater than from transport.

RELIABILITY OF UNITED STATES AS SUPPLIER

Mr. WOLPE. Mr. Leventhal.
Mr. LEvENTHAL. Could I just comment on the predictability part

of that? I cited some numbers earlier to show that we have been a
highly predictable and reliable supplier to Japan. I must say that I,
personally, take offense when I read, as I did in the trade press,
some spokesman for Japanese utilities suggesting that the United
States has not been a reliable supplier. I know of no example
where the United States has not been a reliable supplier. In fact,
Japan's energy security today is largely the result of the enrich-
ment arrangements made with the United States, which have been
open ended and quite reliable and secure.

United States approvals for the removal of the spent fuel for re-
processing, as I indicated, have not been subject to any unreason-
able delays. So I don't see the basis for Japanese complaints that
the U.S. is unreliable or unpredictable.

The one issue where we do disagree is on the wisdom and the
utility of plutonium use on a large-scale commercial basis. There,
as Dr. Milhollin pointed out, we have a competing interest. There
is a disagreement. It's a disagreement that some would say is an
unfortunate and unnecessary irritant in U.S.-Japan relations. But,
I would say in response that the U.S. has a vital interest in making
sure that its cities are not blown up as a consequence of terrorists
acquiring plutonium in commerce as a result of the Japanese pro-
gram.

So that is a legitimate interest to be pursued and one that we
should not shy away from.

JAPAN WANTS PREDICTABILITY IN NUCLEAR POWER PROGRAM

Mr. KEARNEY. As Professor Milhollin has pointed out, every
nation would like to see predictability in its nuclear power pro-
gram. It is not inconceivable that the Japanese may look otherwise
to find that predictability as they go out in the future.

Mr. WOLPE. I'm going to ask my last question. I thank the Chair-
man for his indulgence.
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Mr. SoLARz. I want you to kkiow we gave you advance program-
matic consent to ask as many questions as you wanted. We relin-
quished our case-by-case right to rule on the appropriateness of
your interrogatories.

Mr. WoLPE. But I suspect that deep down, the chairman deeply
reets having granted me that blanket programmatic approval.

r.SOLARZ. Well, the gentleman should know that I thought his
good will was more important than the preservation of my rights.,

Mr. Leach.

TRADE AND CONTROL ISSUES SYNONYMOUS

Mr. LEACH. I don't have any more questions, Mr. Chairman, but I
do want to lay a couple of things in the record in terms of perspec-
tive where I think we've gotten a little off track, frankly.

First of all, we as a country, have major trade concerns. But also,
as I think everyone recognizes, they are not exclusive concerns.
However, this is not a trade versus control issue. We will be keep-
ing certain controls. At issue is whether or not those are adequate,
but I don't think there is any issue of whether our controls under
this agreement are far greater than the controls if Japan were to
go elsewhere. So there is no dichotomy of trade interest versus con-
trol interest. They are synonymous. The United States has a vested
interest in trading and controlling, and this agreement is in that
direction.

U.S. LAW WILL PREVAIL UNDER NEW AGREEMENT

Secondly, we do not have an issue of controls versus no controls
as has been implied here because of a number of factors, one of
which is, and I think it has been misleading from Dr. Milhollin,
that suddenly the only standard will be an international one, not
United States law. That is untrue.

What we will be doing is keeping United States law intact. But,
instead of giving affirmative case-by-case approval in advance, we
will be giving blanket approval with the right of veto at any point
in time. In other words, United States law will prevail. We will
have the right to cease cooperation. We will have the right of
return of material. That is under United States law, not under an
international standard.

What we will be eliminating is bureaucratic time constraints.
Here there is a difference with regard to statistics. There is a dif-
ference with regard to looking at other areas of commerce, and a
difference in regard to confidence about America in the future that
I think we ought to understand. Let me give a couple of examples.

Mr. Leventhal has suggested that we have not had any major
problem with approval. Yet he has also indicated, to turn the sta-
tistics around a bit, that in 21 percent of the cases it took over six
months to approve.

If we look at the long term issues from a Japanese perspective,
and the U.S. government cut off trade in soy beans, I would think
to myself perhaps we might have some problems in other areas a
little more explosive than that.

If we are to look at the long term, we may be concerned about a
more militarist Japan. They may not have great confidence in our
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leadership. It might be perceived that a Mr. Carter or Mr. Reagan
are now mainstream American politicians, but would Mr. Robert-
son or would Mr. Jackson be considered mainstream American
politicians?

In any regard, all I am raising is the fact that I think the dichot-
omy of distinctions that has been drawn by the panel of critics has
been exaggerated.Legitimate points have been raised, and we
ought to take them into consideration, but this is not an American
law versus no American law, or control versus a non-control issue.
It is an approach to controls.

My personal impression is the administration, given the fact that
it takes two to tango-that is, that agreements have to be approved
by other sides-and given also the fact that not only are we not the
only supplier, but the country which is probably the principal com-
petitor in this circumstance, that is France, is ahead of us in the
technology with which the Japanese want to employ this particular
material, it is not at all inconceivable that, we cannot predict with
any great certainty whether we will lose a major trade relation-,
ship. And, beyond that, in losing that trade relationship that we
will not lose far greater controls. I think that is a perspective that
has, frankly, not been presented by the critics.

SUSPENSION RIGHTS IN NEW AGREEMENT
Mr. LEVENTHAL. If I could just briefly respond to one point you

made. As I understood your point, programmatic consent is okay as
long as-we have suspension rights, to put it very simply. If the sus-
pension rights are there, then programmatic consent might be a
reasonable way to go.

I would urge you to look at the provision of the agreement de-
scribing the suspension rights we have. I would submit that they
are highly qualified, to the point that I do not think they can be
exercised realistically without the Japanese having an opportunity
to say that we are in breach of the agreement. And if that were
done, then we are obligated to return to them plutonium-that is,
a weapon state, returning plutonium to a non-weapon state, which
is something that I think in the real world we would never do.

So it makes suspension virtually impossible. One of the things
that I think ought to be considered by the Committee as a condi-
tion for a resolution of approval, if the administration it willing to
negotiate one, is an unqualified suspension right, regardless of
what Article III, Section 2 of the--

Mr. LEACH. I appreciate--
Mr. LEzENTHAL [continuing]. Agreement provides.
Mr. LEACH. I think it is also true that this agreement authorizes

suspension rights in a very serious sense. I think you are describ-
ing a problem that is exaggerated.

Mr. LEVENTHAL. I would be happy to read to you from the text, if
you would like.

Mr. LEACH. I would be happy to read back from Article 12. I
mean we can do that all day. But the point is that we may sus-
pend, and the point is, for example, as was suggested here earlier,
although everyone denies it is a concern, that we may be concerned
with diversion for weapons .purposes. If the United States had evi-
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dence of weapons purpose diversion under this agreement, we
would suspend and could suspend. I do not think there is any doubt
about that.

Thank you, Mr. Chairman.
Mr. SOLARZ. We now have a vote oh the floor of the House. I

have indulged the other members of the committee so far because I
have quite a few questions of my own and I wanted to pursue
them. So if it is not too much of a problem, if you gentlemen can
wait a little while, we will recess for about ten minutes and then
resume the hearing. -

[Whereupon, a brief recess was taken.]
JAPANESE MOVEMENT TOWARD PLUTONIUM ECONOMY

Mr. SoLARZ. The committee will resume its deliberations.
[Pause.]
Mr. SOLARZ. Perhaps I could begin by asking you gentlemen the

extent to which you think the approval or rejection of this agree-
ment will in any way make the Japanese more or less likely to
move toward a plutonium economy. To what extent do you think,
regardless of what we do with this agreement, Japan will move
toward a plutonium economy any way? If you can briefly respond
to that, I would appreciate it.

Why don't we start with you, Mr. Leventhal?
Mr. LEVENTHAL. I think if the agreement is not approved and the

existing agreement remains in force, the case-by-case approach
could serve to inhibit the Japanese program, or at least to keep it
at a pilot and demonstration phase longer.

My feeling is that it is not inevitable that Japan will go for a
plutonium economy. Indeed, they may ultimately choose not to do
it, based on the economics. This is what is happening in certain Eu-
ropean countries that I enumerated in my testimony. Who would
have imagined six months or a year ago that the German program
would be where it is today, with the Kalkar breeder reactor being
blocked by the state authority from receiving fuel and the Wack-
ersdorf reprocessing plant now perhaps considered a dead letter.
The entire fuel cycle industry is in disarray because of a corruption
problem that never could have been anticipated.

Mr. SOLARZ. I gather that the agreement can be approved and
they might decide not to move toward a plutonium economy, and
the agreement could be rejected and they might decide to move
toward a plutonium economy. This agreement does not obligate
them to develop a breeder reactor so they may not. And even if the
agreement is rejected, they might decide to go ahead anyway.

But my question is, how much of an impact on the decision is
this agreement likely to have, and in your judgment at the end of
the day do you think they are likely to move in this direction?

Mr. LVENTHAL. My answer to that, Mr. Chairman, is that it is
very hard to predict because there are so many factors that come
into play. If plutonium use becomes more controversial in Japan as
a result of the controversy that is being generated in the United
States, that could have an inhibiting effect. I think the Japanese
nuclear industry is very sensitive to public opinion in Japan.
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The one thing that has not happened yet is that this has not
become a grass roots issue in Japan as it has in other countries
that have planned to embark upon a commercial plutonium pro-
gram.

So, I guess the best answer I could give is that it is hard to say
which way Japan will go, but that the U.S. interest should prevail,
regardless. The U.S. interest is to maintain clear control over large
amounts of plutonium to be recovered from U.S. supplied fuel ixr
Japan and elsewhere.

Mr. SOLARZ. Mr. Kearney.
Mr. KEARNEY. Mr. Chairman, I start with the premise, on the

knowledge of what I know about the Japanese future plans, that
they are looking forward to a plutonium economy for the simple
reason that they import 83 percent of their energy resources.

I think that with the new agreement or under the existing agree-
ment, they would still proceed that way unless economics dictate
something different which we do not really know, but I suspect
that that is not uppermost in their minds.

What I would say is that under the new agreement, they may
have to start slower, but I do not think that would inhibit their
going to the plutonium economy at all.

Mr. SOLARZ. Is it your view that this agreement, whether it is ap-
proved or rejected, will have no consequences for whether they
move toward a plutonium economy?

Mr. KEARNEY. I tend to agree, yes, with that statement.

COST EFFECTIVENESS AND ENERGY INDEPENDENCE

Mr. SoLAz. I gather your view is that there are two factors pri-
marily which will govern this. One is their desire to diminish their
dependence on imported energy; and secondly, their calculations as
to whether or not this is a- cost effective method of generating
energy.

Mr. KzARNEY. Yes, but we have to divide that into two parts.
One is the plutonium recycle for water reactors, and second is the
breeder economy which is their objective. I feel very strongly that
at this moment they are headed in that direction, and probably
correctly so given their situation.

Mr. SoLAz. Their desire to diminish their dependence on im-
ported energy which you referred to-is that in your view primari-
ly a desire to diminish their dependence on imported oil or on the
importation of enriched uranium from the United States?

Mr. KEARNEY. I think the main objective I would imagine, and of
course I cannot speak for the Japanese, is to increase that share of
energy that they use by electricity, and in so doing they would be
decreasing their dependence upon oil which I think is very shaky
for anybody that imports it, and consequently, it is not directed per
se at decreasing enriched uranium, but rather getting as much
energy out of uranium as possible.

Mr. SOLARZ. Going the route of a breeder reactor presumably en-
ables them to do that on a more cost effective basis than they
would be able to if they relied on enriched uranium?
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Mr. KzARNzY. That is correct. That is at least potentially correct.
We do not have a breeder economy, but they are certainly working
on it.
- Mr. SOLARZ. So there are really then two steps to this. First, you
are saying, their main objective is to reduce their dependence on
imported oil for energy by increasing the share of the energy they
generate which comes from electricity. That in turn can be done
more cost effectively from their point of view with plutonium and a
breeder reactor than it can through the use of existing facilities
which would rely on enriched uranium.

Mr. KEARNEY. Some time in the future. You just do not go thereovernight.Mr.aRZ. I understand.

Mr. KEARNEY. I think that is their objective. But really that is a
question for the Japanese.

Mr. SOLARZ. Right. But nevertheless, the final decision in your
view, will depend on a calculation of whether or not this is cost ef-
fective?

Mr. KEARNEY. In normal utility economics, the answer to that is
yes. But we must have, the other thing is the overall energy securi-
ty which may be factored into it.

Mr. SOLARZ. Mr. Milhollin?
Mr. MILHOLLIN. Mr. Solarz, I think that the agreement will not

have much effect on Japan's decision. I think they will decide to go
for breeders or not, or recycle plutonium into their existing reac-
tors or not, because they will decide that it is cost effective. It is a
cost effective way of reducing their dependence on outside sources.
They want to reduce their dependence. It is just a question of how
much it costs.

JAPANESE RESPONSE TO CASE-BY-CASE APPROVAL REQUIREMENT

Mr. SOLARZ. Let us assume for the purposes of discussion that
whether or not they decide to develop a breeder reactor and a plu-
tonium economy is not related to the approval of this agreement.
Would it be fair to say that if they do decide to go that route, and
we have not approved the agreement, then they will go that way
intending to use materials which do not come from the United
States because they are not going to be willing to run the risk of
spending a billion dollars in ten years constructing a facility which
on the basis of the existing agreement we might conceivably not
give our approval to when it is ready to open, or when they think
it is ready to open. Would that be a fair statement?

Mr. MILHOLLIN. I think you see the issues very well.
I think that the important thing is what kind of plutonium econ-

omy will they have if they have one. We do not know whether they
are going to have one, and they probably do not even know. But
the present agreement gives us the right to insist that if they do
develop a plutonium economy and use our material, which they
have got to do because through the end of this century and into the
next we control 80 percent of it, then they have to have decent ac-
counting and they have to have decent physical security. We have
those rights now.
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If we give them up, nobody knows what kind of a plutonium
economy they are going to have.

JAPAN DEPENDENT ON UNITED STATES FOR PLUTONIUM ECONOMY

Mr. SOLARz. Well correct me if I am wrong-and I am trying as a
layman to work my way through these issues which I find very
complex-as I understand it, if they are going to go for a plutoni-
um economy, they are going to have to construct some facilities
which they do not now have, is that correct?

Mr. MILHOLLN. That is true. Complete facilities that are under-
way and so forth. That is right.

Mr. SOLARZ. Their concern is that under the existing agreement
where we have the right to give approvals on a case by case basis,
presumably they run a risk that they can put a lot of money and
spend a lot of time on constructing a facility for this purpose and
then we might not give our approval, in which case, to use George
Bush's phrase, "They're in deep doo doo." And they presumably
want to avoid that eventuality.

If they decide to go ahead and this agreement is not approved,
does it not sort of clearly indicate that they will decide to go ahead
by using materials supplied from other countries who are not likely
to insist on safeguards and physical protection arrangements as
strict or stringent as the ones that we have tried to build in to the
new agreement?

Mr. MILHOLIN. They cannot have a plutonium economy of any
importance this century or in the early part of the next century
without our permission. We control so much of their material that
we are going to have a consent right under the existing agreement
no matter what.

UNITED STATES HAS ACCOMMODATED JAPANESE REQUESTS

Your second question is, doesn't that present the risk for them
that they are going to be in "deep doo doo" if we say no later on
and they have to plan. That is the argument, right?

I think that if you look at what has happened so far, we have
been very accommodating to any kind of a request they have made
at all. It is inconceivable to me that we would turn down a request
from them to do something with plutonium if they did it in a way
that did not threaten any one. All I am asking for is that they do it
in a way which allows us to keep track of the material and in a
way which assures every one that it will be protected.

So to come back to the beginning, I think the issue is not wheth-
er they are going to have a plutonium economy. The issue is if they
have one, how much of a risk will it be to the rest of the world?

Mr. SoLAPz. I got lost somewhere in your analysis.
Mr. MILHOLLIN. I'm sorry.

ALTERNATIVE PLUTONIUM SOURCES AVAILABLE TO JAPAN

Mr. SOLARZ. As I understand it, it is going to take a long time to
develop this anyway. You presented a chart, I think, in your own
paper which seems to suggest that by 1995 something like 24 per-
cent of their nuclear materials will be of non-U.S. origin.

Mr. MILHOLLIN. That is right.
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Mr. SoLA&z. I presume by some point in the 21st Century, and I
gather it is going to take into the 21st Century or close to it to
fish these facilities that would be necessary for a plutonium econ-
omy, they would presumably be in a position to acquire a sufficient
amount of material from other countries to operate these new fa-
cilities.

In that sense, if they should decide to go for a plutonium econo-
my, is it not true that they will not be dependent on the United
States? And then the question arises, okay, if they are not depend-
ent on us, what kind of conditions are other countries likely to
impose on the materials they would provide compared to the condi-
tions that are contained in thiagreement?

Let me put the question to you this way. If they did not get it
from the United States, where would they get enriched uranium
from in the most likely eventuality? France?

Mr. KEARNE. France or the Soviet Union-
Mr. MILHOLLIN. Or URENCO which is the UK----
Mr. SOLARZ. So take those three. If they go to a plutonium econo-

my, from the point of view of non-proliferation, diversion, terrorist
threats and the like, would you feel more comfortable with their
going to a plutonium economy with this agreement that we have
before us, or with the kinds of agreements that they would be
likely to negotiate with the French or the Soviets or this European
consortium?

Mr. MILHOLLImN. The issue is whether I would be more comforta-
ble with them going to that economy with the proposed agreement

-or the existing agreement with Japan, because the existing agree-
ment does not run out until 2003.

Mr. SOLARZ. Right. But the impression I have from our earlier
colloquy is that if the new agreement is rejected and the existing
agreement remains the basis for Japanese-American nuclear coop-
eration, the Japanese, if they should decide to go to a plutonium
economy, are likely to decide to do so on the basis of materials ac-
quired from France, the Soviet Union, or this European consortium
rather than the United States because if they plan to get the mate-
rials from the United States they run the risk that We might not
give them approval for the facilities that they construct.

Mr. MILHOLuN. Two responses. First, it is too late for them to
switch. They have long term contracts that are going to tie them
up for 10 more years. Second, I do not think the United States
would ever say no to a reasonable Japanese request. The only time
we are going to use any rights under the present agreement or the
proposed agreement is in the case where Japan does something we
think is unacceptable and we are willing to take the diplomatic
heat for being unhappy about it.

I think in that situation we have more rights under the present
than the proposed agreement.

JAPANESE MOTIVATION FOR SEEKING BLANKET APPROVAL

Mr. SOLARZ. You have a rather sanguine view of Japan's pros-
pects for consent and cooperation from the United States. I have to
assume that the Japanese were not nearly as confident as you are,
otherwise they would not have insisted on these arrangements.
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They must be concerned. They are putting up a lot of money for
these-

Mr. MILHOLLIN. I think you could look at it the other way. Since
we have been so reasonable so far, what are they planning to do
that they are worried about?

Mr. SoLARz. I gather they had a bad experience with the Carter
administration. I think their concern is that if they cannot work
out some understandings in advance as to what would be accepta-
ble and what would not be acceptable as is contained in this agree-
ment-they do run the risk of unpredictable American responses.

From their point of view-whether it makes sense from our point
of view is another question which I will get into-but it strikes me
from their point of view it is entirely reasonable. Before I built a
house for example, I would certainly, want a pretty good under-
standing of what criteria I had to meet in order to get a certificate
of occupancy so I can go in. I certainly would not want to sink a lot
of money into the building of a house without any assurances that
by the time the house was finished some quirky inspector some-
where might not give me a certificate of occupancy because he did
not like something about it. That seems just sheer prudence.

Mr. MILHOLLIN. That is very reasonable. But I do not think we
are a quirky inspector, or ever will be. Maybe some of the other
witnesses would like to respond.

Mr. SoLARz. Let me come back to what we have given up--
POLITICAL FACTOR IN PLUTONIUM ECONOMY

Mr. LEVENTHAL. Let me just comment on your question, if I
could. I think your question assumes that the Japanese will turn to
other sources of uranium in order to pursue a plutonium economy,
if we turn them down on this agreement. I do not think we can
concede that, at this point, because you have to factor in the politi-
cal impact that would have domestically, in Japan. It would indi-
cate that there is controversy over plutonium. The Japanese indus-
try bends over backwards to persuade its people that nothing it
does is dangerous. If the United States were to say, "hey, we
cannot go along with this because we are very uncomfortable with
your pursuing a plutonium economy," if that is the message that
gets across, I think that has to have an impact.

NON-U.S. SOURCES OF ENRICHED URANIUM

Mr. SoLARz. My impression is they already get enriched uranium
from other countries. They do not all get it from the United States
now.

Mr. LEVENTHAL. They stockpile a little bit of French uranium.
Mr. SOLARZ. Under a chart which your fellow critic has put to-

gether here, before the end of the century 24 percent of their en-
riched uranium, if I understand this correctly, will come from non-
U.S. sources-which is a not insubstantial amount. So they are al-
ready moving in that direction.

But none of you have answered the question that I posed, which
is if they are going to go in the direction of a plutonium economy
and you had to make a choice between the new agreement or the
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kind of agreements you would expect the Soviets,, the French, or
the European consortium to negotiate, what would you prefer?

SIGNIFICANCE OF PROGRAMMATIC CONTROL TO JAPANESE

Mr. KEARNEY. Let me try and just start out with one thing that
we have not talked about. Looking at the technology of getting
from here to there. Plutonium is best used in fast breeder reactors.
Plutonium is not something that you dig out of the ground. It
comes from irradiation of U238. Plutonium is produced in any type
of reactor using uranium.

The sequence of going from here to a fast breeder economy is,
number one, you have to have sufficient plutonium to do develop-
ment and experimental work. Part of this development is fuel fab-
rication because plutonium is an irradiated fuel so you have to
have remote control. You also have a different type of cladding on
the plutonium fuel that is used in a fast breeder reactor than you
do in the thermal reactors, so there is a lot of work to get from
here to there.

The first important step is to reprocess the fuel. Then after that
to work with the fuel and eventually work into a demonstration
breeder plant, and finally a commercial plant. It takes time.

Now it seems to me, and I cannot speak for the Japanese, but it
seems to me that if I were the Japanese I would prefer a program-
matic review or control so that I knew that once I started I could
go all the way out to where I wanted to get. If that were not avail-
able, I think I might go to work with others than the United States
so I would have access to reprocessing and I would have access to
that plutonium that was developed.

NEW AGREEMENT VS. AGREEMENTS WITH THIRD COUNTRIES

Mr. SOLARZ. The bottom line concern here, I gather, is the possi-
bility that some of this plutonium could be stolen by terrorists or
by employees who are in the pay of terrorists. I suppose there is a
secondary concern that maybe Japan at some future date might
decide to become a nuclear power itself or provide plutonium to
some other country that wanted to become a nuclear power. That
is the bottom line concern.

With respect to the possibility that something like that could
happen, would it be less likely to happen in a plutonium economy
governed by the new agreement, or in a plutonium economy gov-
erned by agreements with France, the Soviet Union, or the Europe-
an consortium? Can you answer that, anybody?

Mr. MILHOLIN. I will try again. I would like to see that plutoni-
um economy occur either under the proposed agreement with the
conditions I suggest on page 12, or the existing agreement.

Mr. SOLARZ. That I understand. I am asking. you a hypothetical.
Sometimes we have to make HQbson's choices. If the choice was be-
tween the new agreement-as- It is negotiated, and the kinds of
agreements the Soviets, French, or Europeans seem to negotiate,
which would make you least uncomfortable?

Mr. MUIHOLUN. I would have to know what the other countries
have agreed-to.

84-594 - 88 - 8
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For example, the Soviets managed to impose conditions ou India
that we could not impose on India. So it just depends on what hap-
pens with Japan's other suppliers. That is something that none of
us knows.

SUSPENSION RIGHTS

Mr. Lzvmcr!L. If I could attempt to answer in two ways. One is
basically what Gary just said. You would have to know what is in
the other agreements.

But assuming that the other agreements are as permissive as
this agreement would be, in a sense giving them programmatic ap-
proval with no real suspension rights and no real way to affect the
details of the program later on, then it does not matter.

Mr. SoLARz. You keep saying that there are no suspension rights.
I have read the agreement. I have had it explained to me by the
administration. There are very clearly suspension rights in there.
Your assertion, I must say isflatly false, and I do not think it en-
hances the credibility of your argument.

Now you might say that given the conditions in there it would be
politically difficult to invoke the suspension rights.

Mr. LEVENTHAL. That is what I'm saying.
Mr. SoLARz. That is rather different than saying there are no

suspension rights. There are suspension rights. It says so point
blank in the agreement that there are suspension rights. I will not
read it now because I know you are familiar with it.

Frankly, I listen to you describe the agreement, and I listen to
the administration describe it, it is like the Japanese film "Rasho-
man." It is the same event but it is portrayed in two completely
different ways.

Mr. LEVENTHAL. Can I just inject one thing there, Mr. Chairman?
Mr. SOLARZ. Yes.

CONSEQUENCES OF BREACH OF AGREEMENT

Mr. LEVENTHAL. I think the question is, can we reasonably
expect to exercise those suspension rights without running the risk
of b ing held in breach by the Japanese. If we cannot, then can we
rea&nably expect to exercise those rights?

Mr. SoLAaz. Let me pursue that. That is a somewhat fairer for-
mulation of the question than your initial comments that there are
no suspension rights, because there clearly are.

But in any case, under this agreement if the Japanese are about
to open one of these facilities and we believe that the safeguard
procedures and the physical protection arrangements do not meet
the requirements contained in the basic agreement, we have the-
right to suspend in whole or in part our cooperation.

Now I gather you are saying that under those circumstances the
J.apanese might come-back and. say, "This is-unf~irv -We believe
that the arrangements do comply with the basic agreement, and
therefore, your suspension is in breach of the agreement." Is that
what you are saying?

Mr. LvEN'rL . Something to that effect, yes.
Mr. SOLAz. Now what happens at that point? Supposing we say,

"Y'ou have not carried out the agreement because you have not im-

NR



221

plemented it in the way you said you would and because of non-
proliferation or national security concerns on our part, we have to
tell you that if you proceed we suspend the agreement." Then they
come back and say, "Okay, you are now in breach of the agree-
ment."

What happens then?
Mr. LvETAwHAL. There would be a discussion of whether this

was, indeed, a most extreme circumstance of exceptional concern.
It would have to be reviewed at the highest level of government. A
suspension would be applied only to the minimum extent and for
the minimum period of time necessary. There may be agreement
on a case by case basis of the activity specified that would be cov-
ered. Wi would consult with each other as to whether the facts of
the matter warrant suspension. And we would have to consider
carefully the economic effects of such suspension on the disruption
of the international nuclear trade and fuel-cycle operations.

I think it would be very hard for us, even with unqualified sus-
pension rights, to suspend " agreement with Japan. With the
highly qualified rights contained in this agreement, suspension
would be from a practical standpoint, perhaps impossible. I say
from a practical standpoint, perhaps impossible.

Mr. SOLARZ. As I understand this, what it means is that if we
come to the conclusion that they are implementing the agreement
in a way which jeopardizes our non-proliferation or national securi-
ty concerns, we have the right to suspend the agreement.

You say they may not agree or probably would not agree with
our determinations so they can then take the position that we have
breached the agreement.

What I am asking you is, at that point what happens? They say
we have breached the agreement. We say we have suspended the
agreement. What happens next?

Mr. LEVENTHAL. What would happen is that at the highest politi-
cal level there would be a discussion of all the qualifications on our
suspension right and there would be some outcome other than sus-
pension. That is what I would hazard a guess at.

Mr. SOLARZ. But you would agree that if we insist on it we do
have the right to suspend if we believe that they have not imple-
mented the agreement in a way that is consistent with our non-
proliferation concerns.

Mr. LEVENTHAL. I do not agree with that characterization of it
because we do run into the potential problem of being held in
breach. Such a possibility would have to be factored into any deci-
sion on whether to assert a right to suspend. If held to be in
breach, we then are under an obligation to return to them plutoni-
um, and that seems like a very--

Mr. SoLARz. Do we have any of their plutonium here now?
Mr,- -Livw4THA-. -The' plutonium would be that which wbld be

produced here through the use of Japanese-supplied components.
Mr. SoLAIZ. Do we have any plutonium in this country that has

been produced with Japanese-supplied components?
Mr. LEvENTHAL. Not at this point. The question is, will the rela-

tionship be such that U.S. nuclear power reactors will be using
Japanese components that could trigger--

r4
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Mr. SOIAnZ. Let me ask you this. Will we need to use Japanese-
supplied components in order to produce plutonium in the future?

Mr. MJLHOLLN. Nobody knows.
Mr. KMRNEY. No, I would say no, absolutely.
Mr. SoLAz. So in other words, unless I misunderstand the situa-

tion you have described, you have produced a kind of imaginary
horrible. You said we cannot suspend because if we suspend they
will say we are in breach of the agreement. If they say we are in
breach of the agreement, then they are obligated to return all plu-
tonium that they have that has been produced with U.S. compo-
nents, and we have to return to them all of our plutonium pro-
duced with Japanese components. But it turns out that right now
we have no plutonium produced with Japanese components and
there is no reason to believe that we necessarily will have plutoni-
um produced with Japanese components.

Mr. LEVEWNAL. The second part of your statement I think is not
necessarily the case. I believe there are some projections to the
effect that there will be incorporated into U.S. nuclear power
plants components supplied by Japan, at least over the next 30
years.

Let me say this, Mr. Chairman, I would like the opportunity to
supply for the record any references that substantiate that asser-
tion. I believe there are some, but I do not have them--

[The following was subsequently submitted for the record:]
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V From "Nuclear Power in an Age of Uncertainty"
(Washington, DC* U.S. Congress, Office of Technology
Assessment, OTA-E 216, February 1984):

"If new reactor orders are delayed for 10 years or
more, U.S. firms may find themselves looking to the Japanese,
West Germans, or French for joint ventures or licensing
arrangements in which the foreign company is an equal, or
even dominant, partner. This would be the reverse of the
situation in each of these countries early in the history of
the nuclear industry." (P. 200)

* * *

From "Effects on the Nuclear Industry of No New-Plant
Orders, 1985-2000," by William J. Lanouette (a consultant's
study commissioned by the Office of Technology Assessment in
connection with its report, "Nuclear Power in an Age of
Uncertainty" (cited above):

"... [Tihere is growing evidence that foreign
suppliers are willing and able to compete for U.S. component
orders, and this may alleviate delay problems caused by
limited domestic manufacturing capacity." (P. 11)

"A U.S. nuclear industry that must survive more than
two decades without new-plant orders (e.g., 1978 to 2000) can
be expected to have only one or two vendors, a like number of
architect-engineers, and no more than a few hundred component
suppliers -- all increasingly dominated by foreign
competitors. Service contracts will still be available from
the utilities with operating nuclear plants, but the
principal business will evolve to the redesign of some plants
to extend their operating lives, decommissioning, and spent-
fuel disposal. ..

"The most confusing aspect of this possible situation
is that the utilities with operating nuclear plants would be
forced to rely increasingly on foreign suppliers for
replacement parts -- or pay for custom-made parts from the
remaining domestic manufacturers. As a result, they might
have to adopt foreign designs, and to modify their plants
accordingly." (P. E12)

"To suppliers who want to remain in the nuclear
business, the challenge isn't to sell their products
overseas, but to keep imports from dominating U.S. markets
that still exist. 'If equipment from overseas becomes
standard,' one supplier said, 'we'll never get that business
back.' As a hedge against such competition, some suppliers
are increasingly affiliating with manufacturers overseas

1.



224

through patent-sharing or leasee and licensee agreements.
'To my surprise,,' one supplier said, 'the product made over
there was superior to one we made here -- though it cost a
little more.'" (p. 13)

* * *

"A View from the Future: Japanese Nuclear Exports
Weaken American Leadership," by Warren H. Donnelly, Senior
Specialist with the Congressional Research Service,
Geopolitics of Energy, vol. 9, no. 10, October 1987:

"What follows is an effort to write, in advance, a
statement on Japanese nuclear exports as they may be seen
nearly a decade from now . . . .

#to.. we discover that the new models offered by our
manufacturers were developed in Japan and include major
Japanese parts and equipment. The U.S. Nuclear Regulatory
Commission already has applications for such imports.

"The hard-won improvements in our balance of trade can
suffer from the potential hundreds of millions of dollars
involved in these imports, which will preempt thousands of
man-years of U.S. employment. Our own nuclear utilities may
have to account separately for spent fuel produced in
powerplants that incorporate imported Japanese parts and
technologies. This derives from the reciprocity provision
featured in the U.S.-Japan agreement for nuclear cooperation
renegotiated in 1987. . ..

2



Mr. SOLRZ. If this is true, if the American nuclear energy indus-
try would be forced to grind to a halt, if we would have to return,
turn over all of our nuclear weapons or a substantial amount of
our nuclear arsenal to Japan because we were deemed in breach of
the agreement-

Mr. LEVENTHAL. No, no, no.
Mr. SoLARz. You would have, I suppose, a powerful argument

against it. But I do not imagine-that is the case.
Mr. LEVENTHAL. I am not suggesting that weapons plutonium

would be sent to Japan. It would be plutonium produced in U.S.
civilian power reactors from the use of Japanese-supplied compo-
nents.

Mr. SOLARZ. But right now we have none of that material.
Mr. LEVENTHAL. That is correct.
Mr. SOLARZ. And there is no certainty that we will have it.
Mr. Kearney.

NEW AGREEMENT SAFER THAN THIRD-COUNTRY ARRANGEMENT

Mr. KEARNEY. Let me get back to your second question if I may.
Mr. SOLARZ. Which was that?
Mr. KEARNEY. That was, if you can remember, which is the

better option, the new agreement or the Japanese going to the Rus-
sians or the French.

As an American citizen, not as a utility executive, I would prefer
to see them develop their economy, their plutonium economy under
the new agreement rather than the others. I would feel more safe
as a citizen.

Mr. SOLARZ. And in your view on that point, if we reject the new
agreement and they decide to go for a plutonium economy, and the
alternative they face then is going to a plutonium economy under
the existing agreement with the United States or on the basis of an
agreement with the Soviet Union, France, or the European consor-
tium. What do you think they are most likely to do?

Mr. KEARNEY. I think there would be a tendency to do that.
Mr. SOLARZ. To do what?
Mr. KEARNEY. I think number one they would buy natural urani-

um from some place other than the United States. In fact they are
probably buying it now. Our uranium is probably the highest
priced tranium in the world. Secondly, they would have that re-
processed probably by the French. Third, they would be developing
their own reprocessing facilities. Fourth, as I pointed out, what the
development technology is, they would be developing other facili-
ties.

The other point that I would like to make is, I said as a private
citizen I would prefer them to do it under the new agreement. As a
utility executive, I would prefer them to do it under the new agree-

..-...ment-because-then-I- think- it-will- continue the inter-relationship
between the Japanese and American utilities so that at a time
when we look again, and I think we will in the United States, to
nuclear power for our expansion, we will have the benefit of that
technology.

225
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CONSEQUENCES OF ADVANCE PROGRAMMATIC CONSENT

Mr. SOLARZ. The point has been made that the major disadvan-
tage of this agreement is that we lose the case by case right of ap-
proval by virtue of giving them advance programmatic consent.

Could you tell me in very specific and concrete terms, and can
you give me some examples, of what it is under the existing agree-
ment that they would have to get approval from us for that they
will not have to get approval from us for under the new agree-
ment?

Mr. MILHOLLIN. Under the present agreement, they must receive
our approval to transfer plutonium that is contained in spent reac-
tor fuel beyond their jurisdiction. So they have to get our consent
to send it to France for extraction.

Mr. SOLLAz. Stop right there because you are going to give me a
few examples, I assume. Let me take them one by one.

You are talking now about, if I understand it correctly, the
transfer of the spent fuel from Japan to Europe and back. And you
are saying right now whenever they want to transport that spent
fuel the need our approval.

Mr. MLHouIN. That is right.
CONDITIONS OF TRANSPORT

Mr. SoARz. Now as I understand this agreement the way it has
been explained to me, we have developed a series of sort of con-
cepts or -understandings about the physical safeguards that will
have to be established for the transport of spent fuel to and from
Japan. The whole series of things are specified.

As I understand it, with respect to each transport that takes
place, they presumably notify us. And if we believe that the ar-
rangements that they are putting in place for the transport of the
spent fuel do not meet the criteria spelled out in the agreement,
then we have the right to withhold our approval for that transport.
Is that not the case?

Mr. MILHOLLI. That is the administration's position.
Mr. SoIARz. At least I got that right. So what is wrong with it?
Mr. MImoLLN. It is very complicated, and you've got it exactlyright.
Mr. SoLAnz. On the face of it it sounds not unpersuasive.
Mr. MILHOLLIN. The way I read the agreement is, and I think ev-

erybody reads it that way, is that this new procedure applies to air
transport internationally of separated plutonium. If air transport is
not used, then we are back to square one.

There is now apparently under consideration the possibility of
not using air transport.

Mr. SO6ARz. Wait a second. Let's assume they do use air trans-
port under the new agreement. Is the administration's argument
accurate and fair, that under the agreement the Japanese would

---have to notify us if they ar plang to tans port a particular
shipment of separated" putomum; presumably they would let us
know what arrangements the have for the transport. We would
have an opportunity to see whether that was in conformity with
the arrangements that have been spell out in the new agree-
ment. If they are not, we then have the right to say this is not in
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conformity with the agreement, and unless you change the plan to
bring it into conformity with the agreement we will suspend our
consent.

Mr. MmHOLLIN. That is the administration's argument. It is not
correct.

Mr. SOLARZ. Why?
Mr. MILHOLLIN. What you have just described are the rights we

have now under the existing agreement. We have the right now,
they must notify us because they have to get our permission to ship
it. If we do not like the arrangements, we can say no, you cannot
ship it.

SCOPE OF ADVANCE PROGRAMMATIC CONSENT

Under the proposed agreement, Japan gets something more.
Japan gets a set of criteria which are spelled out and agreed upon
in advance, and if Japan meets those, then they can ship it.

Mr. SoLARz. Right.
Mr. MmHOLIuN. That is what is in it for Japan. That applies not

only to shipment, but it applies to adding new plants to the list. It
applies to a whole series of actions that Japan might want to take
in the future.

So what is in it for Japan is-
Mr. SOLARz. I understand exactly what--
Mr. MmHOLLIN [continuing]. That there is a list of criteria.

CIRCUMSTANCES LEADING TO BREACH OF AGREEMENT

Mr. SoLARz. The point is, if Japan meets those criteria, then pre-
sumably there is no problem. The problem will come up in a situa-
tion in which they do not meet the criteria.

Mr. MILHOLLN. Okay. That goes back to your question of what
happens if there is suspension. What happens is, if Japan notifies
us that they are going to ship the fuel or they are going to add a
new plant to the list, they send us a notice. They say "We are
going to ship the fuel and we have satisfied criterion X," or "We
are going to add a new plant to the list, and we have satisfied crite-
rion Y." They send us a notice.

The agreement says that our response is limited to an acknowl-
edgement that the notice has been received.

Now if we say that you do not meet those criteria and the Japa-
nese say yes we do, which they would say since they sent us the
notice, then we are at loggerheads.

Mr. SoLAiz. Wait a second.
Mr. LEvENrHAL. If I could just interject one-
Mr. MyTJHoLLIN. At that point, no, let me finish. At that point

then we would have to declare the agreement breached.
Mr. SOLARZ. Yes. I am glad we are having this colloquy because

it is the only way I know to get to the bottom of this thing.
T Mr.TM o ILO .N am glad weare-having-it, -too._

Mr. SoI-A".. It says here on page 78 of the agreement, of this
message of the President, "During the negotiations it was con-
firmed that the cooperation and appropriate assistance of the gov-
ernment of the U.S. must be secured prior to each shipment in
order to fulfill the guidelines."
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Mr. MmHOLuN. That is in the agreement?--
Mr. SOLAz. Yes. This a side letter to Tetsuya Endo, Ministry of

Foreign Affairs, signed by Richard Kennedy.
But the point as I understand it, is this, and tell me if you dis-

agree. Under the agreement they spell out a whole series of ar-
rangements for the international transportation of the materials.
That includes armed guards, trustworthiness of key personnel, et-
cetera, etcetera. I do not have to reiterate them here.

They send us a note that says we are planning to transport and
the arrangements meet the specifications called for in the agree-
ment.

Will they, as you understand it, tell us how the specifications are
met, or will they simply give a one line thing, "We are planning to
transport on such and such a date and we are pleased to inform
you that all the arrangements, the safeguards are entirely in keep-
ing with the agreement and we have satisfied all the criteria."

Mr. MILHOLLIN. Since the criteria are in the agreement, and
since Japan must notify us that they are met, I do not think it
matters whether-they say 'it in one sentence or whether they
repeat the criteria. What they are telling us is we meet the criteria
and we are going to ship.

Mr. SOLARZ. So they tell us they are going to meet the criteria.
Presumably we are notified more than 10 minutes or 24 hours in
advance. I presume our people will then attempt to determine
whether in fact the criteria are met.

Mr. MiLHOLLIN. One would hope so, although under the circum-
stances it could be difficult depending on how much time is avail-
able.

DETERMINATION ON COMPLIANCE WITH AGREEMENT

Mr. SOLARZ. I assume that our people will say, "Fine, we're
pleased to hear it. Now can you show us how the arrangements
comply with the agreement. What specific and precise arrange-
ments have you developed?" Presumably the Japanese will then
tell us.

At that point we presumably make a determination that the ar-
rangements are in keeping with the agreement, or they are not. If

they are in keeping-with the agreement, it goes forward and pre-
sumably there are no problems.

But let us assume we decide that it is not in keeping with the
agreement. So far, I gather, you would agree with me that we have
no difficulty in reaching this point.

Mr. MUHOLuN. That is right.
Mr..SoLARz. So our people now have been notified that a ship-

ment is planned and it is in conformity with the agreement. We
have undertaken to determine from the Japanese what the precise
arrangements are and whether in our judgment they are in keep-
ing with the agreement. Our people have now concluded that they
are not in keeping with the agreement.

At that point I assume we would go to the Japanese, I mean this
is just common sense, and say, "Fellows, for the following reasons
we do not think-your plan meets the standards called for in the
agreement."
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Now at that point they basically can either acknowledge the va-
lidity of the criticism and agree to make the necessary changes in
their plan, or in effect they can say we just do not accept your
analysis. For the following reasons we think it is in compliance
with the agreement.

If they agree to make the necessary changes to satisfy us, once
again, we have no problem.

Let us assume that they do not. They believe the procedures they
have adopted conform with the plan or that the changes we have
recommended are impossible or impractical or whatever and they
will not do it.

As I mdQItand what the administration is saying, at that point
if the Japut,!se basically say "We are going ahead any way." We
have the rig .t to say--

[Inaudible discussion off the record.]
UNQUALIFIED RIGHT OF APPROVAL VS. CRITERIA OPEN TO

INTERPRETATION

Mr. SOLARZ. We then, as I am told by those who spend their
entire lives studying this thing and can tell you everything you
always wanted to know but were afraid to ask about the Japanese
nuclear agreement, that this cannot go forward without our coop-
eration. If they go forward anyway without our cooperation, then
we can say you have violated the agreement and we are suspending
our cooperation.

Can we do that?
Mr. MILHOLLIN. That is exactly right.
Mr. SOLARZ. So what is wrong with that?
Mr. MILHOLLIN. We would have a disagreement as to whether

the agreement has been performed by each side. We are two sover-
eign nations and the U.S. says you are not performing, and the
Japanese say to the U.S. you are iot performing.

At that point a problem has come up, and basically the burden is
on us to prove to the Japanese that we are being reasonable. Or
the agreement is breached, one or the other.

Under the existing agreement, there is no such problem because
there are no criteria under the existing agreement to argue about.
We have an unqualified right to approve. There is a big difference
between that and arguing over criteria.

UNILATERAL RIGHTS OF EACH PARTY TO THE AGREEMENT

Mr. SOLARZ. Well, yes and no. As I understand it, under the
agreement we have an unqualified right to interpret the agreement
just as the Japanese do.

Mr. MILHOLLIN. That is true.
Mr. SOLARZ. Each side determines for itself whether or not the

agreement is being adhered to.
Mr. MILHOLuN. That is right.
-Mr. SOLARZ. And there is no guarantee the other side will accept

the interpretation of the other party.
So there is no question that we have the right unilaterally to say

you are not living up to the agreement. They have the right unilat-
erally to say we are living up to the agreement, in which case we
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have an impasse. But there is no question that under the agree-
ment if we, as an exercise of our sovereign rights decide they are
not living up to the agreement, we have the right to suspend coop-
eration, just as under the existing agreement we have the sover-
eign right to withhold consent.

POLITICAL PROBLEMS POSSIBLE UNDER EITHER AGREEMENT

It seems to me, therefore, that the real problem is not so much a
legal one, but a political one. Even under the existing agreement if
they put a lot of money and effort and what have you into building
a facility or something and we withhold our consent, and they be-
lieve we withheld it unfairly. They may say, "yes, you have the
right to withhold your consent, but by any fair, reasonable, and ra-
tional standard, you should not withhold your consent. We have
come up with a good system. We care just as much about non-pro-
liferation as you do, maybe more because we have been victimized
by nuclear weapons and you have not. Now you are withholding
your consent. That has clear political consequences."

How is that any different from this situation here where they de-
velop a plan. We do not like it. We say under the agreement we
suspend cooperation. They say you may have the right to suspend
cooperation, but we think you are being unfair and it is not right
and it is improper and inappropriate and so on and so forth.

Mr. MILHOLLIN. If sovereign states or even individual parties who
make contracts, domestically or internationally, had the unquali-
fied right to take extreme positions, then contracts would not mean
anything. You could not count on an agreement.

What you come down to is, what is the difference going to be in
our political position under the existing agreement and the pro-
posed agreement. I think the existing agreement which gives us an
unqualified right of approval puts us in a much stronger political
position than the proposed agreement which only gives us the right
to argue about criteria.

Mr. SOLARZ. I think you have put your finger on the nub of it. As
a practical matter, I am not sure that is the case. The bottom line,
it seems to me, is going to be if they have a lot at stake and they
feel the arrangements they have developed are adequate or accept-
able and we decide they are not, I think the problem is fundamen-
tally the same. They are going to think that what we are doing is
unfair and inequitable even if we have a theoretical or legal right
to do it, and it will have negative consequences for the bilateral re-
lationship.

I find it hard to believe that if they spend 10 ears and a billion
dollars building a reprocessing facility, and at the end of those 10
years when they are about ready to open it up we say, "Sorry fel-
ows, the whole thing is flawed or parts of it are flawed. You have

to go back to scratch. Under the agreement you have to acknowl-
edge that we have the right to do it because you are not permitted
to do anything without our consent." I do not think the Japanese
are going to say to us, "Well, you have a point there. De Tocque-
ville was right, you Americans are very legalistic and we should
have read 'Democracy in America' and we did not. It is all our
fault."
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Mr. MILOuN. I think you have made a very good argument
that there is no difference between the agreements when it comes
down to disagreements. The proposed--

Mr. Soi ,z. That is the hypothesis.
By the way, I want you to understand something. I put my points

this way really to draw you out. I am asking you to challenge.
Mr. MIILOuNm. I think you have made a good argument that

there is very little practical difference between the two agree-
ments. If you postulate the case where there is a really important
difference between the two countries, there is going to be the ques-
tion of breach under the present agreement or the proposed one.
The only difference is whether the proposed one gives us or the
present one gives us a better political and moral and diplomatic po-
sition.

If it is true that they are substantially the same, then what you
have done is proved that the present agreement is not broken so it
does not need to be fixed. If there were no advantage to Japan be-
cause we had the unilateral power, we had reserved it, the unilat-
eral power to suspend this blanket consent right any time we
wanted, then Japan is not getting anything out of the new agree-
ment.

JAPANESE SEEK ASSURANCE THROUGH ADVANCE PROGRAMMATIC

CONSENT

Mr. SOLARZ. Mr. Milhollin, if I understand it correctly, and
please correct me if you think I am wrong, what they are getting is
some advance indication of what the Japanese have to do to satisfy
us so they are not flying blind. Going back to my analogy of the
house, there would be a lot less housing construction in the country
if people did not have housing codes to guide them in terms of
what standards had to be met to get a certificate of occupancy. If
the whole thing was contingent on what it looked like after it was
completed and you could not be sure that they would give you the
certificate of occupancy, there would be a lot less construction be-
cause people would not be willing to risk their money. So that, as I
understand- it, is what the Japanese get.

What we seem to have done in this agreement is to spell out a
whole series of concepts and understandings with respect to safe-
guards and physical protection which have to be met for us to be
satisfied. The Japanese presumably feel that those criteria are rea-
sonable and achievable, and therefore, they get the sense of securi-
ty that if they put a lot of money into it, and so long as they meet
those criteria, they have nothing to worry about. Without that,
they have the nagging fear that maybe they will say no.For example, take Mr. Leventhal. Maybe in their nightmares
they envision that 10 years from now he might be Secretary of
Energy or head of the Nuclear Regulatory Commission or some-
thing, still carrying on with his crusade to prevent the emergence
of a plutonium economy. They say, "supposing we get a fellow like
that and he does not want a plutonium economy, and he may
refuse to give us approval even though we finished the thing and it
is good safeguards and stuff, but he is afraid that with a plutonium
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economy, dreadful things could happen." And then we are in rich"doo doo."

PHYSICAL PROTECTION OF PLUTONIUM TRANSPORTED BY AIR
Mr. LEzVNTHAL. Mr. Chairman, may I respond?
Mr. SoLARz. I have taken your name in vain. Please.
Mr. LEVENTHAL. Let me make a couple of points here. First of

all, cooperation and assistance are not concurrence. All we are in a
position to provide is cooperation and assistance.

Second, your line of questioning assumes that all the criteria
spelled out in Annex 5 are sufficient. The DoD Physical Protection
Report makes note of the fact that a good physical protection ar-
rangement should include consideration of a postulated threat.
There is no requirement for consideration of a postulated threat
with regard to physical protection for air transport of plutonium.

Let me quote to you a non-classified portion of a DoD--
Mr. SoLARz. Wait a second-
Mr. LEVENTHAL. If I could, for just one second follow through my

line of logic here. Since I am in a crusade I would like to pursue
the crusade.

Mr. SoLARz. Mr. Leventhal.
Mr. LEVENTrHAL. I would like to very much, if I could--
Mr. SoLARz. Presumably you would like your crusade to succeed,

and to succeed I am one of the people you have to convince. So it
seems to me it is in your interest--

Mr. LEVENTHAL. I want to give you a hypothetical and ask you
how the agreement would apply. Okay?

Mr. SoLARz. I will give you the opportunity to do it, but let me
ask you a question on this point which your comment raises in my
mind.

Under the existing agreement is it possible for them to ship plu-
tonium by air?

Mr. LE VENTHAL. Under the existing agreement?
Mr. SoLARz. Yes. Not the new agreement. The existing agree-

ment.
Mr. LEVENTHAL. With the prior consent of the United States, yes.
Mr. SoLARz. So this new agreement does not give them a right, if

I understand it correctly, to ship plutonium by air that they do not
already have. They can ship plutonium by air now, but with the
existing agreement they would have to get our consent.

EXAMPLE OF LOSS OF CONSENT IN PROPOSED AGREEMENT

Mr. LEVENTHAL. I would like to give you-an example of where we
might withhold consent under the existing agreement but could not
under the new agreement.

Mr. SoLAtz. That is excellent. That is exactly what I would like
to-

Mr. LEvzNTHAL. Japan is about to spend about $125 million for
the stretch Boeing 747 400F freighter.

Mr. SoLARz. Excuse me-
Mr. LzvzNTHAL. I really would appreciate it, Mr. Chairman, if I

could just finish my-
Mr. SowAZ. Yes, but I did not hear what you said.
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Mr. LEvENTHAL. I am sorry.
Mr. SoLA.z. You are talking to me, not to yourself. I want to

hear the example.
Mr. LEVENTHAL. Japan is about to spend '$125 million for the

stretch 747 freighter that will permit them to fly this material non-
stop.

Mr. SoLARZ. This is a hypothetical.
Mr. LEVENTHAL. This has been announced in the trade press,

that this is the plane that will be used and this is the cost of the
plane.

There is an unclassified portion of a DoD, report entitled Detec-
tion and Neutralization of Illegal Drugs and Terrorist Devices,
dated October 1987, which includes the following statement:

"In a recent survey of law enforcement officials and authorities
on terrorism, 55 percent thought it very likely, and another 29 per-
cent thought it somewhat likely, that by the year 2000 terrorists
will employ shoulder-fired, precision guided, surface-to-air missiles
to shoot down civilian planes."

So I give you this hypothetical. U.S. intelligence picks up a
threat that terrorists, upon take off or landing of the cargo plane,
may well have a plan to shoot a shoulder-fired missile to bring the
plane down. We bring this to Japan's attention and urge them
strongly not to proceed with the flight under those circumstances.
Japan disagrees.

Do you believe that we have the right to stop that flight under
those circumstances? I do not see how we could stop the flight
under those circumstances. We could, under the existing agree-
ment. We could not under the new agreement, if they disagreed
and felt that they had taken all necessary precautions and their in-
telligence assessment was different. And I think that is not such a
hypothetical scenario, given the fact that more than half of the law
enforcement authorities interviewed by the Department of Defense
said that this is a likely contingency by the year 2000.

So, what I am saying in my crusade, Mr. Chairman, is that there
are deficiencies in the guidelines; they do not deal with postulated
threats, for example, which was a bottom line consideration in the
DoD Physical Security Report done pursuant to the Wolpe Amend-
ment. And if we do not have the right, the absolute right, of prior
consent, we may get into a situation where things are going to
happen that are not in our national interest. This is the problem
with the new agreement, as distinguished from the present agree-
ment.

POSSIBLE RESPONSE TO POSTULATED THREAT IN PROPOSED AGREEMENT

Mr. SOLARz. Let me focus, if I can, on your example for a minute.
You have raised an interesting and perhaps very important possi-
bility. It certainly deserves an answer.

I have one possible answer here, but I honestly do not know if it
is a satisfactory one. On page 57 of the agreement, Section G, it
says something to the effect about how "detailed contingency plans

will be established in advance. These plans will identify possible
emergency situations and the actions to be taken in such situations
by the air crew, the escorts, and the operation center personnel.
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Plans will identify the points of contact within and the demarca-
tion of responsibilities among the response authorities of the par-
ties, the transferring government, and the countries en route."

I guess, Mr. Leventhal, the bottom line question with respect to
your example is if we believe that such a possibility exists and that
satisfactory precautions have not been taken to deal with it, would
we be in a xosition under the terms of the agreement to legitimate-
ly withhold our consent?

Mr. LEVENTHAL. That is the question I pose.
Mr. SoLAuz. It is a very good question. I can assure you that an

answer will be sought to it from the administration. I do not have
the answer right now. If they cannot give a satisfactory answer I
would consider this to be a very strong argument, either against
the agreement or in favor of some modification of it.

But while you are at it, because this is exactly the kind of thing I
think really helps contribute to our consideration of it, can you
give us other examples with respect either to transport or to safe-
guards that under the existing agreement we are in a position to
prevent from happening which you believe under the new agree-
ment we would not be able to prevent from happening? Can you
concretize your concern?

DIVERSION THREAT IN LARGE BULK HANDLING FACILITY

Mr. LEVENTHAL. The other one that immediately comes to mind
has to do with incorporating into the programmatic consent a large
bulk-handling facility, such as the planned 800-ton reprocessing
plant. I have already discussed in my testimony my concern that
the safeguards concepts are just that-concepts. There would have
to be negotiations between the United States, Japan, and the IAEA
as to what safeguards could be applied and whether, indeed, a
plant should even start up if there could be material imbalances
amounting to hundreds of kilograms, as the NRC states in its most
recent letter to the Committee.

Under the present agreement, we could say no. We do not want
to see that facility start up. Under the new agreement, I think we
would have a very hard time saying no.

Mr. SoLArz. I know you have raised this argument before, and it
is a very serious argument. The response we both heard from the
administration in my office, of course, was that we would say that
if the safeguard arrangements that were actually going to be im-
plemented in a new facility in Japan were such that up to 250 kilo-
grams of plutonium could be diverted without being detected, we
would say that those safeguard arrangements do not meet the cri-
teria called for in the agreement, and therefore, we were suspend-
ing our consent.

NRC USE OF ACCOUNTANCY VERIFICATION GOAL
But since then we have gotten a further answer here from the

administration. Forgive me for reading it, but it is very technical
and I saw it earlier today for the first time. If I tried to wing it I
would get it hopelessly confused. But let me read you what they
sayhere, and perhaps you can respond to it.They say first:
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The NRC has incorrectly employed a formula called the Accountancy Verification
Goal. The Accountancy Verification Goal is used for facilities in which the IAEA
does accounting measurement by sampling as opposed to more thorough measure-
ment techniques. In those facilities where sampling verification is done, the AVG
tells the inspectors how many samples must be taken to get a reliable estimate. An
element of deriving AVG is how much of the material being measured is left in the
pipes. Yet because random sample n idot seid as a measurement technique in
large reprocessing facilities, the AVG is not a suitable formula for deriving how
much plutonium would be left in the pipes of a reprocessing facility.

Te IAEA's practice is to verify all the significant inputs, outputs, and inventories
through constant monitoring when reprocessing is going on. One of the techniques
to be employed is the near real time accounting which was mentioned during our
discussions in Japan.

These are discussions I had.
The near real time accounting is expected to have a high enough sensitivity that

it can detect the loss or diversion ofeight kilograms within four weeks or less,
rather than waiting a longer time which would be the case with other kinds of mon-
itoring.

Second, the IAEA does use quantitative standards in order to evaluate the
amount of material unaccounted for, which it counts. But it derives those standards
from data about the facility and not from the AVG or other formulas. U.S. technical
studies suggest that in fact the maximum amount of unaccounted for plutonium
which can be expected in an 800 ton per year facility is actually between 49 and 90
kilograms. Moreover, as improvements in accounting are made, the Japanese are
bound by the agreement to employ them.

Third-
And this is the last point:
Just because the maximum amount of unaccounted for plutonium is say 40 kilo-

grams over a year, a diverter cannot be confident that he can sneak out 10 kilo-
grams without being caught, for he has no way of knowing where in the plus or
minus 40 kilogram range the deviation between the mathematically expected
amount of plutonium, based on how much spent fuel is used, and how much is actu-
ally separated out.

For example, if he tries to take out 10 kilograms and the deviation between ex-
pected and actual amounts is plus 50 to minus 30, he would be okay because the
minus 40 line will not have been breached. But there is a one in eiht probability
that the deviation will lie between minus 30 and minus 40, in which case a diver-
sion of 10 kilograms will throw the measurement into the minus 40 to minus 50
range. Thai risk is one of the deterrents to diversion.

Now my Greek is not very good, so I am not sure I understood
what I read, but perhaps you did.

SAFEGUARD ARRANGEMENTS TO PROTECT AGAINST DIVERSION

Mr. LEVENTAL. I think you would want to get the NRC's re-
sponse to that response, since the administration said the NRC
used an inaccurate approach. And I surely would like to ask our
own scientific director to look at it.

My general comment is that you do get into almost a numerology
situation here. The bottom line question remains, could a skillful
operator, either at a high-management level or even at the plant
worker level, figure out a way to overcome the system. I am not
sure I know the answer to that. But I do know that if one weapon's
quantity could be removed from the plant, and that is less than the
amount cited in the administration's own response, we are in deep
"doo doo."

Mr. SoLaSz. Let me ask you this. None of us presumably would
like to see a plutonium facility in Japaninwhich thesafeguard ar-
rangements were such that large amount of plutonium could be
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taken out and diverted, and particularly without our knowing
about it.

How would you feel if we put into a resolution of approval a con-
dition which in effect said that we would not give consent to any
facility governed by this agreement unless we were satisfied that
the safeguard arrangements which were actually being implement-
ed were such as to give us a high degree of confidence that substan-
tial amounts of plutonium could not be diverted without our know-
ing about it.

Mr. LEVENTHAL. I think that is basically in the right direction. It
could use some refinement perhaps to have this done on the basis
of technical means exclusively.

Mr. SoLAuz. I am talking conceptually, now.

NEED FOR SUFFICIENT TECHNICAL SAFEGUARDS

Mr. LEVENTHAL. But this gets to the timely warning consider-
ation, whether timely warning is a technical determination or a po-
litical one.

This type of a condition Would be important to have, but it would
have to be based, I think, on accountancy verification principles
alone, or at least in terms of a facility attachment, so that the tech-
nical safeguards are sufficient to do what you just said you would
be doing.

Mr. SOLARZ. Well I had asked you, I think when we met about a
week ago if you could come up with some language along these
lines. Have you made any progress?

Mr. LEVENTHAL. Yes, I have been in touch with your staff on
that and I think some ideas have gone forward.

[The following was subsequently submitted:]
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CONDITIONS FOR A RESOLUTION OF APPROVAL

The following represents an acceptable set of conditions for
a resolution of approval. It is intended to be comprehensive and
to protect vital U.S. interests with due consideration to
political sensitivities with Japan. The format is "Modified" or
"conditional" programmatic approval rather than original case-by-
case. The package utilizes a number of "precedents" and
represents a genuine compromise, but there really is no room for
additional compromise. The bottom line is to maintain real U.S.
control over all plutonium produced with U.S.-supplied fueand
equipment and to ensure that commercial use of this plutonium
cannot proceed until such time as effective technical safeguards
are in place.

1. Japan is granted a programmatic consent for the transfer
of spent fuel to France and the U.K. for storage, reprocessing,
and or disposal for the life of the agreement. This arrangement
is based on the precedent of the agreements with Sweden and
Norway. U.S. prior consent for any subsequent retransfers of
separated plutonium to Japan is granted in advance, subject to
conditions described in item 3, below.

2. The Tokai Mura reprocessing, conversion and fabrication
plants are granted a programmatic consent, subject to review and
renewal once every five years. The five-year duration of this and
other approvals, below, corresponds to the time-frame used for
regular reviews of the Nuclear Non-froliferation Treaty and allows
a reasonable period between U.S. reviews of proliferation and
terrorism risks based on current circumstances. This is a more
favorable arrangement for Japan than the three-year approvals now
in effect for the Tokat Mura reprocessing plant.

3. Any transfers by air of separated plutonium, whether or
not they traverse the territorial U.S., must first be certified by
the NRC to meet the requirements of the Murkowski Amendment
following the preparation of a full Environmental Impact Statement
on potential impacts on the U.S. and on the global commons. Once
approved, air shipments are approved for five years provided that
Immediately prior to each flight the U.S. reassesses the
postulated threat and does not find cause to delay the flight or
to require additional security arrangements.
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4. Any subsequent arrangement for sea shipments after the
agreement comes into force must be subject to a full Environmental
Impact Statement and to the same time frame and threat
reassessment by the U.S.# -as provided in item 3.

5. Before any new plutonium or HEU bulk handling facility or
any new advanced thermal or breeder reactor can be added to the
list-oaLJAcilties covered by the programmatic consent, the
President must certify "that the demonstrated degree of safeguards
effectiveness for the facility meets an accountancy verification
goal of one significant quantity at the closing of a material
balance for the facility." In that event, the facility is
approved for five years, subject to 15-day review by Congress per
Sec. 131 of the Atomic Energy Act. If that degree of safeguards
effectiveness cannot be achieved by accountancy verification
alone, the NRC must certify that an IAEA facility attachment is in
place for the application of comprehensive safeguards that, based
solely on the technical effectiveness of the safeguards, will
provide "timely warning" of a diversion of a significant quantity.
If the NRC makes such a finding, the facility is approved for five
years, subject to Congressional review per Sec. 131. If the NRC
is unable to make such a finding, the facility cannot come into
operation without the affirmative approval of Congress.

6. Japan will provide physical security on materials subject
to the agreement at least equivalent to that provided for such
material under U.S. law and regulations.

7. The rights of the parties to suspend programmatic consent
arrangements related to storage, transfer, reprocessing and use of
special nuiclear materials shall be complete and unqualified,
without regard to limitations contained in Article III of the
implementing agreement.

8. Japan is barred from substituting third-party plutonium
for U.S..controlled plutonium ("flag swapping") for use in its
program, or from selling U.S.-controlled plutonium to a third
party for any form of compensation other than enrichment
services equivalent to the energy value of the plutonium.

9. Any future nuclear agreement negotiated by the U.S. with
another nation or group of nations that provides "significantly
greater practical advantages" than those provided in the agreement
with Japan cannot come into force without affirmative
Congressional approval.

10. It is stipulated that the agreement with Japan does not
represent a precedent for negotiation of other U.S. nuclear-
cooperation agreements.

2
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Mr. SOLARZ. Mr. Milhollin.
Mr. MHmOLLIN. If you look at page 12 of my testimony you will

see that what you have just expressed is pretty close to Condition
3. That is, it would provide that we do not give advance approvals
to facilities unless when they are brought into the list of approved
facilities there is an assurance that the material unaccounted for
will not exceed some number. I think the best source for that
number would be a neutral observer like the Nuclear Regulatory
Commission.

QUANTIFYING SAFE LEVEL FOR UNACCOUNTED MATERIAL

Mr. SoLARz. Assuming we went this route, do you think it would
be desirable to put the specified number in the resolution?

Mr. MILHoWN. Yes, I do. Because the important thing about the
agreement is that it decides all these questions now.

Mr. SoLARz. What do you think the number should be?
Mr. MILHOLLI. You are asking me a question that is hard to

answer. I think if it is more than a few critical masses, more than
a few bombs' worth, that we ought to worry a lot.

ASSESSING THREAT OF PLUTONIUM DIVERSION

Mr. SOLARz. Let me go to a related but somewhat different
aspect of this, and that has to do with physical protection versus
timely warning.

Frankly, I am much more concerned about the physical protec-
tion than the timely warning. I guess they are both desirable.

For example, if I were the manager of a bank I would be more
interested in preventing money from being stolen from the bank
than arrangements to detect the fact that it had been stolen after
the money had already left the bank. Obviously you would like to
have both, but the key thing is to prevent the bank from being
looted. Let me ask you to focus on that.

If this agreement is adopted, what would you judge the prospects
that a terrorist could break into the facility and steal the plutoni-
um or that a facility operator could divert the plutonium, or that
some other facility employee could divert the plutonium? How real-
istic is this?

Mr. MILHOLLI. I was a consultant to the Pentagon in the prepa-
ration of its report when the five agencies filed their reports to
Congress.

The important thing about the present agreement is that
through the consent right it gives you a chance to talk to people
before problems come up. So if it becomes possible to have better
p hysical security arrangements, there is a mechanism for getting
Japan s attention on that subject in the existing agreement.

The proposed agreement, for everything except transport, refers
you to the international guideline. That, in my opinion, is not ade-
quate.

EXISTING AGREEMENT EXCEEDS INTERNATIONAL SAFEGUARD
STANDARDS

Mr. SoLARz. As you understand it, what are the implications of
the new agreement for the physical safeguards that would be estab-
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lished in these new facilities compared to the arrangements in the
existing agreement with regard to physical safeguards? Is there
any difference?

Mr. MILHOLLIN. There is no difference for storage and use that I
can see. But the existing arrangement gives us an opportunity to
force Japan, and I hate to use the word force but there it is, force
Japan in the future to improve its system under the existing agree-
ment because we -have the unqualified right of consent. Whereas
under the proposed agreement what we have done is we have
agreed that the international guideline is okay. So if we want to
tell Japan five years from now that it looks as if the threat has
changed, the guideline is no longer good enough, there are more
terrorists, they are better armed, and the Japanese arrangements
do not satisfy us, then there is really no mechanism for forcing
Japan to deal with us on that problem and get it solved before a
difficulty arises.

Mr. SOLARZ. Are you at all familiar with the kind of physical
safeguards they are planning to establish in new facilities?

Mr. MmHoluuN. I would be surprised if they are public. Most of
those are classified. There may be criteria, but--

Mr. SoLARZ. In the agreement, the .only reference to this is that
they have to meet these physical safeguard standards of the IAEA?

Mr. MILHOLLIN. That is right. There is an international guideline
put out by the IAEA and the existing and proposed agreements
both refer to that.

TIMELY WARNING

Mr. SOLARZ. Let me ask you about timely warning. As I under-
stand it, the benefit of timely warning is presumably most relevant
in the circumstances where a nation which has a reprocessing facil-
ity decides that it wants to make nuclear weapons, perhaps on the
sly. So if you have timely warning, the theory as I understand it
and please correct me if I am wrong, is that diplomacy has a
chance to work.

Mr. MILHOLLN. That is correct.
Mr. SOLARz. And you can attempt through persuasion and pres-

sure to get them to refrain from joining the nuclear club, is that
correct?

Mr. MILHOLLIN. That is the accepted view, yes. That is right.
Mr. SoLAaz. Does timely warning provide any benefits with re-

spect to the problem of terrorists, that is, non-state organization
snatching the materials, the PLO, the Japanese Red Army, the
Bader-Meinhoff Gang, any one of the other groups that engage in
terrorism?

Mr. MILHOLuN. The answer is yes, but it is complicated, I am
afraid. Because of the timely warning requirement, the IAEA
promises to deliver timely detection. They promise to detect miss-
ing material within the time it would take to make that material
into a weapon.

Now if the IAEA has to meet that goal, that means the IAEA is
going to impose upon the holders of plutonium an accounting
system which allows IAEA to succeed. That helps you detect it ear-
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lier. But if your question is does it prevent it from being stolen
physically, the answer is no.

ASSESSING THE TERRORIST THREAT

Mr. SoLAiz. No, what I am trying to get at is this. In the case of
Japan, first of all, I cannot envision any circumstances in which
Japan is likely to decide to become a nuclear weapons state. And if
it does, it seems to me it is only in the kind of world in which the
whole nuclear non-proliferation regime has broken down.

Mr. MILHOLLIN. I agree.
Mr. SOLARz. At that point, it is no longer a critically relevant

concern.
Mr. MILHOInN. We'll be in "deep doo doo" as the Vice President

say. That is right.
r. SoLARz. In very "deep doo doo."

So the real problem we face with respect to Japan is not the
problem of a subsequent Japanese government deciding to become
a nuclear weapons state. The real threat, to the extent we face a
threat, lies in the extent to which you have all of this plutonium
which could somehow or other be snatched or stolen by a terrorist
group.

Mr. MILHOLLIN. Or embezzled by employees.
Mr. SoLARz. Yes. Presumably for--
Mr. MILHOLuN. For the benefit of someone.
Mr. SoLARz. Yes, you do not use it for fillings in your teeth. I

assume that if terrorists consider how to obtain plutonium for the
purpose of making a nuclear weapon they must consider the possi-
bility of bribing or persuading one of the employees or a group of
employees or facility to help them out.

Let's assume they can do that. Let's assume somehow or other
they can get some people to cooperate. And let's assume further,
that they are successful in getting the stuff out in weapons grade
quantities.

TERRORIST WEAPON-BUILDING CAPABILITY

So now the horror of horrors has occurred. We now have a group
that has this stuff. At this point how easy or difficult is it to trans-
form the kind of plutonium they would have in these Japanese fa-
cilities into an actual weapon?

Mr. LEVENTHAL. Could I address that?
Mr. SoLARz. Sure.
Mr. LEvENTHAL. We had a study done on that very subject. It

was part of our International Task Force on Prevention of Nuclear
Terrorism. We did commission a study by five former weapons de-
signers from Los Alamos, including a former chief of weapons
design, Carson Mark.

The conclusion was that a terrorist organization would need to
recruit perhaps three or four technical people, none of whom need
have weapons experience but who are skilled in what needs to be
done to build a bomb, and that includes metallurgy, electronics, ex-
plosives and such. They could convert the oxide form of plutonium
into the metallic form, which is the preferred form for a crude
device, a relatively simple device using relatively little material,
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and that device would have a high probability of exploding with aaield in excess of 1,000 tons of TNT, a kiloton, and a lower proba-
ity of yielding as much as 10 kilotons. A fizzle would be perhaps

equivalent to 100 tons of high explosive. In other words, a World
War II variety bomb. I

Mr. SOLARZ. So if they get the plutonium out presumably it is
possible to convert it to a weapon if they can find the people to do
it, and money talks and there may be people who are willing, un-
fortunately, to do it.

APPLICABILITY OF TIMELY WARNING

I have two questions. First, as I understand it, the concept of
timely warning which is in the law, is explicitly restricted to the
activities of the state, not private parties. In other words, it is sup-
posedly designed to deal with the possibility of the government of
the country in which the facility is located deciding to become a
nuclear power.

Mr. LEVENTHAL. My response to that would be an embezzlement
scheme by a plant employee that was not detected on a timely
basis by the national or the international safeguards arrangements
would fit under that timely warning criterion. I do not have the
language in front of me, but it is timely warning of a diversion, or
words to that effect.

Mr. SOLARz. What it says in the law is that "Among all the fac-
tors in making this judgment, foremost consideration will be given
to whether or not the reprocessing or retransfer will take place
under conditions that will- ensure timely warning to the United
States of any diversion well in advance of the time at which the
non-nuclear weapon state could transform the diverted material
into a nuclear explosive device."

In other words, it is designed to deal explicitly with the possibili-
ty of the state becoming a nuclear power, not with the possibility of
a terrorist group securing the plutonium for terrorist purposes.

Mr. MILmHOLIN. Could I respond to that?
Mr. SOLAR. Sure.
Mr. LEVENTHAL. There is a hypothetical scenario of a sub-nation-

al diversion, whereby the material would end up in the hands of
Libya or another non-nuclear weapons state, for say, one example.
We do know that Quadaffi is---

Mr. SOLARZ. Well let me say that, even if a technical reading of
this would mean that the law is not applicable to a situation in
which Quadaffi sends out a terrorist group to snatch the plutonium
for Libya's purposes, obviously that should be a source of concern. I
would hope if that day ever comes our response does not have to
await the adjudication of the Supreme Court to determine whether
the law is applicable.

UTILITY OF TIMELY WARNING WITH RESPECT TO TERRORIST DIVERSION

But what I am trying to get at is, if it is a terrorist group that
gets it, how can diplomacy work? I am not sure what the benefits
of timely warning are, even assuming you can get timely warning,
if the diversion is not for state purposes but for the acquisition of a
nuclear weapon by a terrorist group. By definition, diplomacy does
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not work with terrorist groups. Indeed, presumably the terrorist
group wants it either for an act of sort of cataclysmic revenge, or
they want it for the purposes of blackmail, and they will be only
too happy to let the world know that they have it, once they have
it.

Mr. Mi OuuN. I think you have to focus on the capability of the
accounting system and not who is going to use the material. The
accounting system is designed to protect everybody. In Japan it
seems to me that the main benefit of the accounting system is to
protect the Japanese themselves, because as you said just a minute
ago, the likelihood of a diversion by Japan is much smaller than
the likelihood that a non-authorized person is going to take it.

Mr. SoLARZ. Mr. Milhollin, maybe I did not make myself clear. If
we agree that we do not have to be particularly concerned about
Japan becoming a nuclear weapons state, the problem is that pri-
vate individuals could get this for their own purposes. Then it
seems to me that the main concern is that the physical protections
be such that we have the highest confidence that nobody is going to
be able to get the stuff out of the plant. But if they do get it out of
the plant anyway, it is not clear to me what advantages we have if
we have timely warning of the fact that some of the stuff has been
diverted. By that time, the horse is out of the barn. It is too late.

In other words, if you said to me this agreement is faulty because
the physical safeguards that will be implemented may not be suffi-
cient to prevent the theft of plutonium, and if that turns out to be
the case, ipso facto, I think it is a bad agreement.

One might come to the conclusion that the physical safeguards
are very good, very tough, and that it is almost inconceivable that
there would be a diversion, but that nevertheless the agreement
should be rejected because we cannot be sure it will give us timely
warning. Regarding the terrorist scenario, I do not see what bene-
fits timely warning produces. The absence of timely warning would
not seem like a persuasive argument for rejecting the agreement.
On the other hand, if you could show the physical safeguards were
not ade uate, that to me would be a persuasive argument for re-
jecting the agreement.

Can you respond to that?
JAPANESE PHYSICAL PROTECTION STANDARDS

Mr. MILHOLLIN. In Condition 1 of my suggested modifications, I
suggest that Japan use a- standard that is as high as we use in the
United States to protect material here. I think that is a reasonable
request in exchange for programmatic consent for 30 years.
Mr. SoL.,iz. I am told that they do now. But your concern I sup-

pose would be that maybe they will not 30 years from now.
Mr. MILHOLLI. The standard they follow is much weaker than

the standard we follow.
Mr. SoLAuz. In what respect?
Mr. MIuouJN. The international standard that Japan follows

does not require armed guards; it does not require protected rooms
for armed guards; it does not require physical inhibitions to pene-
tration.

Mr. Soim. They have no armed guards at these facilities?
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Mr.. MILHOLLIN. At facilities, that is right.
Mr. LEVENTHAL..I can elaborate on that.
Mr. MILHOLLN. Let's put it this way. The guideline does not re-

quire it, and I am not aware that such guards exist, that there are
armed guards in Japanese facilities, and I do not believe there are.

Also, our regulations require systems which ensure that a call
for help goes out. The international guideline does not.

Mr. LEVENTHAL. Could I elaborate, please?
Mr. SOLARZ. Yes.
Mr. LEVENTHAL. I have a document here that I think you would

find interesting. It is a detailed description of physical protection in
Japan, written by one of their top experts, Hideo Kuroi, from the
Japan Atomic Energy Research Institute, who now is a safeguards
and physical protection consultant to the IAEA.

This is an article that appeared in the Journal of the Institute
for Nuclear Materials Management, and it is fascinating.

On the question you just raised about armed guards, and by the
way, the agreement requires armed escorts for shipments of pluto-
nium to Japan, but interestingly there is no requirement for armed
guards in Japan. The reason for that becomes apparent.

I will quote from the article. "As mentioned previously, in Japan
all civilians have been prohibited by law for more than 100 years
from having fire arms and ammunition. Persons permitted to have
fire arms are limited to policemen and government investigators
for narcotics, etcetera. Therefore, facility guards cannot have any-
fire arms and are prohibited from responding directly against of-
fenders."

That is one quote that I think is quite pertinent. Let me just
read you one other one if I may, quite briefly.

The article describes physical protection in terms of the culture
of Japan, and the author points out that Japan has been an island
nation and has never been successfully invaded. As a consequence
he-says, quote, "Traditionally, the Japanese have found the idea
that security should cost money incomprehensible. To the Japa-
nese, security has been like water, free of charge to all."

He continues. "This historical and geographic background gave
the Japanese the attitude that steps taken for the sake of security
ought not to cost anything because any devices or measures of se-
curity are not necessary and therefore are not worth paying for.
However, too much of a good thing is as bad as too little. Excessive
security," and in this case he means the security of Japan against
invaders, "has turned the Japanese into a cloistered people who
panic when faced with crisis of even minor security. Taking into
consideration modern internationalization covering the whole
world in general, Japan cannot continue to stay in a cloistered en-
vironment. The real challenge for Japan has been to enlighten the
people on the necessity of physical protection, while the national
characteristic has always made us more inclined to be domestically
oriented and reactive rather than proactive."

I would like, if I could, to submit this for the record. I think it is
an authoritative article, and it points out very simply that the
United States and Japan have different attitudes toward physical
protection. This is clearly reflected in the terms of the agreement.
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Mr. SoLAP.z. Without objection, it will be included in the record. 1

I must say just on a cursory hearing of this analysis, the author's
sense of history is somewhat deficient. If I recall correctly, Japan
lost part of its territory to the Soviet Union at the end of the 2nd
World War when the Red Army invaded, occupied, and possessed
the northern islands, and the continued occupation of those islands
by the Soviet Union is a significant source of tension between
Japan and the Soviet Union. So if his analysis is as accurate as his
historical observations that Japan has never been invaded, I have
some reservations about it. But I will take a closer look at it.

QUANTITY OF PLUTONIUM NEEDED TO MAKE WEAPON

Let me just ask you one or two other questions and we will con-
clude. You have been very gracious in staying as long as you have.

Am I correct that you need roughly eight kilograms of plutonium
to make a rudimentary weapon?

Mr. MiLHOLLN. The Nagasaki bomb in 1945 used 6.1 kilograms.
The reflected critical mass of plutonium is four kilograms. Now
people do it with less than four. But you would have to speculate if
you are thinking about a first generation terrorist bomb, how much
would be used.

Mr. SOLARZ. Give me a minimum figure.
Mr. MiLHOLLN. If somebody walked out of here with three kilo-

grams of plutonium and didn t like me very much, I would be wor-
ried about it.

Mr. KEARNEY. Is that weapons or reactor grade?
Mr. LEVENTHAL. But, I think, if you are talking about reactor

grade plutonium, you want to speak in terms of about--
Mr. SOLARz. The kind of facilities that Japan would have under

this agreement.
Mr. KEARNEY. That is reactor grade.
Mr. LEVENTHAL. Yes. I would use the IAEA significant quantity,

which is eight kilograms.
Mr. SOLARZ. How large is eight kilograms? In what form does it

come? Is it a solid, a liquid?
Mr. LEVENTHAL. In a civilian fuel facility the plutonium is usual-

ly in oxide form. It comes out of the processing plant in liquid ni-
trate form and then it is converted into an oxide powder.

Mr. SoLARz. What does that mean? A powder?
Mr. LEVENTHAL. A powder.
Mr. SoLARz. So it is a powder?
Mr. LEVENTHAL. It is a powder.
Mr. SOLARZ. Could you give me a sense of what you could get

eight kilograms in? Would you get it into a cup? Would you get it
into this pitcher?

Mr. MILHOLL. A grapefruit, a metallic grapefruit would do it
for a bomb.

Mr. LE VENTHAL. Heavy metal.
Mr. MIUHouIN. Metal the size of a grapefruit.
Mr. SoLARz. A metal the size of a grapefruit.
Mr. MILHOUJN. A grapefruit or smaller, yes.

1 The article referred to appears in app. 23.
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Mr. SoLARz. But you say it is a powder.
Mr. MILHOLLIN. But you do not normally make the bomb with

the powder.
Mr. SOLARZ. No, I mean if you are taking it out of the plant. You

want to smuggle the material out. That is what I am getting at.
Mr. LEVENTHAL. It would not necessarily all go out at the same

time, but if it did it would be something that could conceivably be
concealed, and there are different diversion path scenarios that the
IAEA and other organizations go through.

Mr. SOLARZ. So what they would be taking out would be a
powder.

Mr. LEVENTHAL. Yes, from that sort of a facility.
Mr. SOLARZ. And they do not, presumably, have to take out the

total amount that is necessary all at once.
Mr. LEVENTHAL. Right.
Mr. SOLARZ. It could be done over a period of days, weeks,

months, or whatever. Is this material such that in order to avoid
the death or disease of the person who takes it out that it has to be
in a certain kind of container? You couldn't just pick it up in your
hands and walk out with it.

LOW-LEVEL WASTE STREAM AS DIVERSION PATH

Mr. LEVENTHAL. It would have to be in a sealed container, be-
cause if it is inhaled it is a deadly toxin. But it does not give off
deeply penetrating radiation. If it were in a sealed container you
would not have to worry about gamma radiation to the extent that
you would be in jeopardy. It is an alpha emitter, primarily, al-
though there is some gamma and that could be detected by devices.

However, one of the basic diversion paths that has been explored
is the*so-called low level waste stream, which is the least secured
stream within a plant. If someone tossed a quantity of plutonium
in a sealed package into the barrel that ordinary low level waste
goes in, it is conceivable that it could escape detection, since it does
not give off deeply penetrating radiation.

In fact, this is one of the possible scenarios for what is alleged to
have happened in Germany in the course of the nuclear waste
scandal there. It is conceivable that if plutonium actually was
sneaked out of a plant it might well have been through the low
level waste stream.

Mr. SOLARZ. Would it be possible for you to submit to us a
number of scenarios in which people might attempt to steal pluto-
nium from the kind of facility they are building in Japan so that
we could then ask the administration what assurances we have
that if we approve this agreement, the kind of physical protections
the Japanese will have at these facilities will make it virtually im-
possible for this scenario to be effectively carried out?

Mr. LEVENTHAL. I would be pleased to do that. I would simply re-
spond though, that the low level waste stream is one that should be
of real concern. I would think the authoritative agencies, such as
ACDA and the NRC and the Department of Energy probably have
explored this in some detail and are in the best position to reply
authoritatively.
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U.S. CONTROL UNDER PRESENT VERSUS PROPOSED AGREEMENT

Mr. SoLAR. At the beginning, I think Dr. Wolfe was making the
oint that he thought one of the reasons the new agreement was
tter than the old agreement was that it brought non-U.S. sup-

plied materials under the purview of the agreement, whereas right
now they are not. And if your analysis is correct, Mr. Milhollin,
and they are going to have close to 24, 25 percent non-U.S. supplied
materials by the end of the century, that would seem to be a signif-
icant benefit.

Mr. MmIHouum. The non-U.S. number in mytable would not nec-
essarily be material that has gone through a U.S. facility or a facil-
ity that used a U.S. component. So the proposed agreement would
not catch at all under its purview. That is the first point. -

The second point is that by giving a programmatic consent to use
all the material in advance, it does not really matter very much
how much of it is under the agreement or not. That is, you can
argue that it is nice to have more material under the agreement,
but if there is not going to be any leverage over it, then it is not a
very great benefit.

Mr. SOLARZ. This really comes down to the point we were discuss-
ing before, and that is the extent to which the agreement is writ-
ten in a way which as a practical matter gives us the capacity to
say we are suspending the agreement if they do not adopt the kind
of safeguards and physical protections which we deem necessary.

Mr. MILHOLrIN. That is exactly right.
Mr. SOLARz. I gather your feeling was that it is much more diffi-

cult because under such circumstances they would claim that they
were living up to the agreement. We would say they are not living
up to the agreement, and therefore, it would be more difficult for
us to say no, compared to the present agreement where you claim
we have an undisputed right to say no for whatever reason we
choose, and therefore, even if the Japanese think we are acting un-
fairly, we clearly have the right to do so.

Mr. MLHOLLIN. I guess I would say that I hope you will focus on
at least one thing. That is under the present agreement we can
take action through our consent rights before problems come up.
The important thing about contracts is how they are performed
and not how they are breached. The benefit we get under the
present agreement is that during its performance we have a lever
which allows us to talk to the Japanese continuously about im-
provements. I think that is a lot more important than any rightanybody isgoing to have if it is breached.

Mr. LARz. But I would assume in the nature of this agreement
we will be in fairly constant communication and contact with
them. We are opposed to participate in the formulation of these
plans. Isn't it in Japan's interest to have us working with them
precisely in order to avoid a worst case scenario?

Mr. MLOLLIN. Sure it Is.
Mr. SoL~iZ. Because it will be small solace to them if we suspend

the agreement after they have put in a lot of money and effort and
everything into it, simply because they can argue that we're incor-
rectly interpreting the agreement. They want to avoid that. The
best way to avoid it is to have us on board throughout the process.



248

RIGHTS VERSUS INFLUENCE

Mr. MILHOLLIN. That is right. The question is, are you happier
being the lawyer for the United States under the proposed agree-
ment or under the present agreement, and I am much happier
being a lawyer for the United States under the present agreement
because I think with the rights, you are necessarily in a better po-
sition to talk about whatever you want to talk about than you are
with simply influence and criteria that you can argue over.

Mr. SoLARz. Even if the new agreement is not as good as the old
agreement and therefore as the attorney you would prefer the old
agreement, it still leaves open the question of whether or not the
Japanese would go ahead outside of the framework of the existing
agreement if we rejected the new agreement.

Mr. MILHOLLIN. As I said, I do not think it matters which agree-
ment there is with respect to whether Japan is going to have a plu-
tonium economy. I think that is independent. The other factors are
more important than either agreement in making that decision for
Japan.

VALUE OF SAFEGUARD CONCEPTS IN NEW AGREEMENT

Mr. SOLARZ. Do you have any fault to find with the safeguard
and physical protection concepts enumerated in the agreement?

Mr. MILHOLLIN. I think that if we did not have any agreement at
all with Japan they would be better than nothing. But compared to
the present agreement, I think they are much less powerful.

Mr. SOLARZ. Why?
Mr. MILHOLLIN. I am afraid I am going to have to repeat myself.

Because of our unqualified right to hold up their whole program
unless they agree with our views.

Mr. SoLARz. I meant something else. I gather we spell out in the
agreement the various criteria for safeguards and physical protec-
tion. Do you disagree with those concepts? Do you feel they do not
go far enough? Are you basically saying they are fine insofar as
they go, but since we do not know how they are going to be imple-
merited, it is possible they may be implemented inappropriately.

VAGUE NATURE OF PROSPECTIVE CRITERIA

Mr, MILHOLLIN. That is right.
I would like to just read a couple of things from the agreement.

The agreement says-the note on plutonium extraction says-that
"New and improved techniques may be introduced." This is new
accounting techniques. "But only to the extent that undue interfer-
ence and plant operation is avoided."

It. also says that "the new plants will be designed and operated to
facilitate safeguards," that is accounting, but only "as far as practi-
cable." These concepts are worded as goals. They are worded
vaguely as things that are desirable. Because they have to be pro-
spective, they are vague. You cannot spell out now all of the crite-
ria which would be appropriate 10 years from now when you know
more about the technology. It just stands to reason.

So what I think is that we are signing on to something that is
too ill defined, and if we do sign on to it and there is a proposal to
approve this agreement, it ought to have a number of conditions.
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SUPPORT FOR PRESENT AGREEMENT

Mr. SOLAR&. If we were to adopt your conditions, would you
prefer the new agreement with your conditions or no new agree-
ment at all?

Mr. MnIHOLLIN. I would prefer the old agreement.
Mr. SoLA. But Japan may not find the old agreement satisfac-

tory.
If we adopted your conditions, you would recommend that the

Congress reject the agreement even with your conditions?
Mr. MILHOLLIN. I realize it would -be politic for me to say it

would be great if you accept my conditions. But my honest answer
is that if I have to represent the United States in negotiations with
Japan, I would much prefer to have the old agreement because I
think it is much stronger. But if I cannot have that, then I think I
need the conditions.

SUPPORT FOR PROPOSED AGREEMENT

Mr. SOLARZ. Mr. Kearney, did you want to say something?
Mr. KEARNEY. I think I would just go back to what I originally

said. That is I think if you make a judgment about the new agree-
ment versus the Japanese going elsewhere, I think that this nation
would be better off with the new agreement

Mr. SOLARZ. To which Mr. Milhollin says that from his point of
view it does not make a difference. Given the nature of the new
agreement, whether they go somewhere else or not you say is irrel-
evant.

Mr. KEARNEY. I disagree with that. I think that if the Japanese
with their energy dependence or lack of energy independence is
going to go to the fast breeder economy at some time, I think it is a
strong possibility that they would say if we cannot do it under the
new agreement which we think gives as the certainty to be able to
do it, then they may go elsewhere.

Mr. SOLARZ. And your point is that if they are going to build a
fast breeder reactor and go into a plutonium economy, even in
terms of our non-proliferation concerns we are better off having
them do it under the new agreement than going with someone else.

Mr. KEARNEY. Yes, sir.
POLITICAL CONSIDERATIONS AND NON-PROLIFERATION CONCERNS

Mr. SOLARZ. What do you think, Mr. Leventhal?
Mr. LEVENTHAL. I realize at this advanced stage, after six years

of negotiations and with a lot of political capital invested, the most
desirable political outcome for both nations may be to go with the
new agreement. But, I feel strongly, to do that you would have to
condition the programmatic consent upon certain conditions, cer-
tain requirements that would have to be met along the lines of
what you spoke of before.

At your request I have put some thought to that and have sub-
mitted some conditions which-

Mr. SoLumz. If such conditions were put into a resolution of ap-
proval and if you then had to choose, assuming for the purposes of
discussion Japan is going to go the plutonium economy route, you
would rather have them do it with the U.S. under an agreement
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with the conditions built in, or would you rather have them do it
with other countries, or would you say it is irrelevant from a non-
proliferation point of view?

Mr. LEVENTHAL. I would prefer that a good relationship be main-
tained between the United States and Japan in this field. I do be-
lieve it is a good relationship as of now and that we are being
pressed very hard by the Japanese to make a major concession
here.

I think there is room for compromise between a 30 year program-
matic approval and the original case by case approach, and that is
what I have spelled out in my submission to you.

THANKING THE WITNESSES

Mr. SoLARz. You have all been extraordinarily gracious in giving
up so much of your time. There weren't many cameras here, there
wasn't much press. But that should not be understood as a com-
mentary on the significance of what we have been talking about.

I think we all recognize, as one of you said many hours ago,that
the decisions we make now can have awesome consequences for our
posterity, the future of the nation and maybe the world. I think it
is a tribute to all of you that you were prepared to take so much of
your time to share your thoughts, your concerns, your hopes, and
your fears, and your suggestions with the Committee and the Con-
gress so that we can have the benefit of your thinking as we at-
tempt to deal with this issue. It is obviously extraordinarily com-
plex.

If I was a little bit sharp at times it was really only to kind of
draw you out a little bit more in the search for a better under-
standing of this problem.

I am particularly grateful for your concrete suggestions about
how we can attempt to improve this within the framework of the
realities within which we have to function. I am sure we will be in
touch with you further as we move forward here.

Obviously it would be most desirable if we can find ways of im-
proving the agreement in a fashion that is acceptable to the Japa-
nese and also to the administration, because that would make the
incorporation of these improvements more acceptable all the way
around. It may not be possible, in which case we would have to
make a judgment about the particular significance or merit or any
particular recommendation.

But I do want to thank you very much, and I am delighted we
were able to conclude the hearing before the Japanese finish con-
structing their new reprocessing facility.

The hearing is adjourned.
[Whereupon, at 6:57 p.m., the hearing was adjourned.]



APPENDIX 1
PREPARED STATEMENT OF HON. DON BONKER, A REPRESENTATIVE IN

CONGRESS FROM THE STATE OF WASHINGTON

In addition to my concerns over the relaxation of non-proliferation controls under
this agreement, I have very strong reservations about the possibility of air transpor-
tation of plutonium across our nation.

Basically, there are two ways to transport the reprocessed plutonium from Europe
back to Japan-by sea or by air. Seaborne transportation reduces the safety and en-
vironmental risks, but could make these shipments more vulnerable to terrorist
attack. Airborne transportation may reduce the risk of terrorism, but could increase
the safety and environmental hazards. In 1984, when Japan shipped 189 kilograms
of reprocessed fuel from Europe by sea, the voyage took 75 days.

I am deeply troubled by the prospect of air transportation of plutonium without
the most rigorous safeguards. Recently, a prototype of the plutonium transportation
containers failed a simulated air crash test. While the Nuclear Regulatory Commis-
sion is responsible for the safe operation of nuclear plants and the safe transporta-
tion of nuclear materials within the United States, the NRC was excluded from
these negotiations.

As I read this agreement, it does not even require prior approval by the United
States Government before these flights begin.

The State of Alaska has filed suit to block these flights, and the Government of
Canada has raised serious objections as well. If both Canada and Alaska succeed in
blocking these flights, it is entirely possible that we could have three planes per
month refueling in Washington State, each carrying over 300 pounds of deadly plu-
tonium.

Air shipment of plutonium raises obvious safety and environmental questions, yet
the Department of Energy has refused to conduct a full Environmental Impact
Statement as required by law.

Let's be clear on what we're talking about here: Plutonium oxide is one of the
most toxic substances known to man. As a powder, it is easily airborne, and even a
minute amount can cause lung cancer if inhaled. The Agreement calls for two
flights in 1990, each carrying roughly 110 pounds of plutonium. By 1992, the flights
will increase to three per month, each carrying roughly 330 pounds. Over the 30-
year life of this Agreement, over 25 tons of plutonium could be transported through
our state.

Congress has 90 working days in which to review these issues, then approve or
disapprove the Agreement. It's obvious that many of us in Congress have serious
concerns about this Agreement, and there may be strong sentiment to send our ne-
gotiators back to Japan to hammer out an agreement with stronger non-prolifera-
tion and transportation provisions. At the very least, I believe Congress should
impose strict safety and environmental conditions, before giving this Agreement
even conditional approval.
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APPENDIX 2

PREARED STATEMENT OF HON. ToDY ROTH, A REPRESENTATIE I
CONGRESS FROM THE STATE OF WISCONSIN

Mr. CHAmrMAN. Let me just say that I fully support the United States-Japan Nu-
clear Cooperation Agreement which President Reagan signed in Tokyo last Novem-
ber.

I believe that the Agreement will further U.S. non-proliferation objectives and
provide more effective U.S. control and influence.

As described by Dr. Wolfe, failure to adopt this Agreement will create pressures
for the Japanese to turn to non-U.S. sources of supply.

Certainly we are sensitive to the safety and environmental concerns which have
been raised here. But I am confident that those issues can be resolved in the near
future.



APPENDIX 3

PREPARED STATEMENT OF HON. MARIYN LLOYD, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF TNmSEE

Mr. Chairman. I recommend that the Congress support the

Administration's proposed agreement with Japan because it is the type

of "glue" which binds partners in a real alliance of sovereign

nations. I am distressed to see that an agreement which is both

consistent with U.S. nonproliferation goals and also recognizes the

energy needs and sovereignty of a close ally should be opposed by

anyone in the Congress who believes in sound nuclear commerce and

wishes to prevent the spread of nuclear weapons technology.

1

258



I found the Spanish in a quiet rage in 1981 in the "aftershock" of the

implementation of the Carter nonproliferation policy. In fact,

Spanish officials were then being criticized for exchanging one

unavailable source of supply, i.e., OPEC, for another i.e., U.S.

nuclear technology and materials. The Spanish said that the U.S.

forcing them to renegotiate contracts effectively amounted to a

retroactive restructuring of their nuclear program and drove them to

the Soviet Union and other suppliers.

Earlier this year, I visited Brazil and Argentina to discuss nuclear

issues. These are South America's two most nuclear-capable countries,

formerly dependent on U.S. nuclear capability and goodwill, but now

virtually detached from our technology and, unfortunately, from our

influence.

2
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I would like to remind the Subcommittee of the painful history of U.S.

nonproliferation policy. The sad facts of the matter are that the

Nuclear Nonproliferation Act of 1978 which was based on a policy of

denial resulted chiefly in a "proliferation of suppliers" of both

nuclear materials and nuclear technology. It has compromised for over

a decade our ability to promote nuclear nonproliferation. It has

caused other nations to seek technology elsewhere than from the United

States so that our leverage in nuclear affairs has been greatly

reduced. Yet, some of today's opponents of this agreement with Japan

appear to be convinced that we can, nevertheless, unilaterally control

worldwide nuclear technology transfer.



In Brazil the officials'in charge of nuclear development policy both

for civilian and military use, would not even meet with our visiting

delegation despite a special plea by the Brazilian Ambassador to the

United States. We had to be content to meet with an official from

the government utility to discuss the problems with their Westinghouse

pressurized water reactor. We are still harvesting the bitter fruits

of our bankrupt nonproliferation approach of the 1977-1980 period.

I was also surprised by the fact that the Reagan Administration had

not recovered much "nuclear ground" in Argentina. Since the

Administration has the right to waive provisions of the NNPA in the

best interest of the U.S., I would have expected that that option

might have been used in the past 7 years to begin to rebuild the

bridge of renewed cooperation and influence. In Argentina we had

discussions with top nuclear energy officials and although they don't

expect the U.S. to change things overnight, they have not recovered

from our unilateral insults of the late 1970's. Argentina is now a

major second-tier supplier of nuclear technology as attested to by

their recent sales of research reactors and negotiations with

third-world nations on the export of a 360 Megawatt reactor of

indigenous design. I would hope we can have at least a constructive

dialogue with them in the future. The area of safeguards certainly

offers room for discussion and they are interested in cooperation in

nuclear science as well.

There are no unilateral surprises in the proposed cooperative

agreement; since the NNPA fabric is now well understood. The proposed

3
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U.S./Japan agreement places the Japanese nuclear program under the

regime of nonproliferation controls that otherwise would not apply to

most of their technology and nuclear material utilization. In this

regard, it is a most important document that encourages nuclear

commerce with the United States. More importantly# it expands U.S.

involvement in safeguarding and controlling the use of plutonium in

Japan. It, thus, fosters our nonproliferation goals instead of

driving Japan further away from constructive United States influence.

It is most important to note that this agreement is made applicable to

all U.S.-origin materials, even materials shipped prior to the passage

of the NNPA which are not now subject to controls. It gives the

United States the unilateral right to suspend its consent to any

activity relative to such materials. The U.S. need only find that

there is a significant increase in the risk of nuclear proliferation

which may result from such activity or that such activity constitutes

a threat to national security. Thus, U.S. control over the nuclear

commerce and the promotion of nuclear nonproliferation is enhanced.

This is not a hollow claim. Japan is required to provide the U.S.

with information concerning the use of these materials so that an

independent assessment of any such increased risk to nuclear

proliferation can be made by the United States.

Therefore, the agreement accomplishes all of the goals of the Nuclear

Nonproliferation Act while specifically retaining U.S. rights to

unilaterally suspend consent to the use of nuclear materials should

such use result in a significant increase in the risk of proliferation

4

V

26



257

or a threat to national security.

The United States does not have the monopolistic luxury of treating

other developed and developing nations as second class citizens with

regard to the use of nuclear technology. It does so at the clear risk

of diminishing its influence over nuclear nonproliferation even

further and ultimately isolating itself. The subject agreement

submitted by the Executive Branch promotes the U.S. goals of nuclear

nonproliferation and encourages an improved trade relationship between

the United States and Japan. In my view, the agreement represents an

opportunity to promote our national security by reducing nuclear

proliferation threats posed by uncontrolled commerce in nuclear

materials. Additionally, the agreement can serve as a benchmark to

promote international security and we can assure the world that the

highest standards can be applied in nuclear commerce.

I would remind my colleagues that even President Carter realized the

limitations of an inflexible interpretation of the NNPA late in his

Administration. He asked for Congressional approval of the Tarapur

agreement under a request for waiver of the NNPA "in the best

interests of the United States". Are we, eight years later, going to

strike down an agreement that is consistent with the NNPA on the

twisted premise that treating a close ally in bad faith serves real

nonproliferation goals.

The Japan agreement should be given our resounding approval.

5
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APPENDIX 4

FmmNG OF No SNMncANr IMPAcr (FONSD FoR TE PioPOsE Nxw
AGRoMNT FOR PEACEFUL NUCLzAR COOPEATION BET NTHE
UNrE STATEs AND JAPAN, U.S. DEPARTMENT OF ENERGY

U.S. DEPARTMENT OF ENERGY

Office of International Affairs

and Energy Emergencies

AGENCY: Department of Energy

Action: Finding of No Significant Impact (FONSI) for

The Proposed New Agreement for Peaceful Nuclear

Cooperation Between the United States and Japan

and an Associated Subsequent Arrangement for the

Return of Recovered Plutonium from EURATOM and Japan

Summary: The Department of Energy (DOE) has prepared an Environ-

mental Assessment (EA) (DOE/EA-00336) for the proposed new

Agreement for Peaceful Nuclear Cooperation Between the United

States and Japan and an associated "subsequent arrangement" for

the return of recovered plutonium from EURATOM to Japan.

The proposed action is to enter into the new Agreement pursuant

-to Section 123 of the Atomic Energy Act as amended, and an

associated "Subsequent Arrangement" which would implement a

provision of the proposed Agreement in which the U.S. undertakes

to give its approval, subject to specified conditions, to the

transfer of separated plutonium from EURATOM to Japan. One of

the conditions for this approval is that the recovered plutonium

must be shipped by air pursuant to various measures designed to

assure its security and safety. This would include shipments of



plutonium via a polar route or other route selected to avoid

areasof natural disaster or civil disorder'. -

The environmental consequences of the proposed action are limited

to those associated with air transport of plutonium oxide from

Europe to Japan, and are predicted to be minor. The only

radiological dose under normal conditions will be to the

transport crew, including the air crew, any escort force on

board, and those on the ground during refueling operations. The

annual radiation dose is a small fraction of that associated with

a'ir transport of all radioactive materials in the United States.

The radiological risk from a major transport accident involving a

crash of the plane followed by a fire is also very small. The

annual radiological risk is estimated to range from 1.1 x 10-6

person-rem to 3.2 x 10-6 person-rem. The estimated number of

adverse health effects from inhalation of plutonium as a result

of such an accident ranges from 2 x 10"10 to 6 x 1 r0 per year,

and extremely small value compared to the normal, incidence of

cancer in the general population or the hazard from accidental

death due to transportation.

The non-radiological impacts of the proposed action will also be

negligible given the low number of air shipments per year re-

quired to implement the proposed action and the temporal nature

of these impacts.
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Three alternatives were also considered. The environmental

consequences of each would be similar to those for the proposed

action.

Based on the findings of this BA, the Department of Energy

(DOE) has determined that the proposed action does not

constitute a major Federal action significantly affecting the

quality of the human environment within the meaning of the

National Environmental Policy-Act of 1969. Therefore, an

environmental impact statement is not required.

The Finding of No Significant Impact is being made available to

the public. The Environmental Assessment, which is classified,

will be made available when the Agreement for Cooperation is

submitted to Congress pursuant to Section 123 of the AEA.

For further information on the proposed'action or for copies

of documents contact:

Peter N. Brush, IE-13
Office of Nuclear Nonproliferation

Policy
U.S. Department of Energy
1000 Independence Avenue, S.W.
Washington, D.C. 20585

For further information on the NEPA process for the proposed

action contact:

Carol Borgstrom, EH-25
Office of NEPA Project Assistance
Office of the Assistant Secretary
Environment, Safety and Health

U.S. Department of Energy
1000 Independence Avenue, s.W.
Washington, D.C. 20585
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SUPPLEMENTARY INFORMATION:

The Department of Energy has prepared an Environmental Assessment

(EA) (DOE/EA-0336) for a proposed new Agreement for Cooperation

with Japan Concerning the Peaceful Uses of Nuclear Energy Pursu-

ant to Section 123 of the Atomic Energy Act, as amended (AEA),

and an associated "Subsequent Arrangement" pursuant to Section

131 of the AEA. Together these actions will provide the frame-

work for the return from EURATOM to Japan of plutonium recovered

from spent fuel reprocessing for Japan in France or the United

Kingdom. This Agreement has been negotiated in accordance with

the mandate of Section 404(a) of the Nuclear Non-Proliferation

Act of 1978 (NNPA).

The proposed "Subsequent Arrangement" within the meaning of

Section 131 of the AEA, would be concluded under an existing

agreement for peaceful nuclear cooperation with the European

Atomic Energy Community (EURATOM) and will implement a provision

of the proposed agreement in Japan in which the U.S. undertook to

give its approval, subject to specified conditions to the

transfer of separated plutonium from EURATOM to Japan. One of

the conditions for approval is that the recovered plutonium must

be shipped by air pursuant to various measures designed to assure

its security and safety. This would include shipments of

plutonium via a *polar route or other routes selected to avoid

areas of natural disaster or civil disorder."
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This Environmental Assessment has been prepared to assess the

potential environmental impacts of air shipments of plutonium

over U.S. territory under the proposed new Agreement with Japan

and associated subsequent arrangement with EURATOM. Where

applicable it also considers the likely environmental

effects of such shipments on the global commons.

This Assessment includes a discussion of the quantities of

plutonium that could be shipped, the likely number of shipments

that would be involved in a given period, the nature of the

conditions that will have to be met before any such air shipments

will be approved by the United States and the alternatives to

authorizing air shipments of the subject plutonium from EURATOM

back to Japan including their environmental implications.

The Alternatives to the proposed action considered include:

Taking no action on the proposed Agreement for Cooperation

and associated "Subsequent Arrangement" with EURATOM;

Concluding an Agreement for Cooperation not involving

advance long-term U.S. consent to the return of U.S. origin

plutonium from Europe to Japan (such shipments would

continue to be approved case-by-case)l

The use of transportation modes or transportation criteria

other that those contemplated in the new Agreement and the



263

associated *Subsequent Arrangement'i

The environmental consequences of the alternatives were analyzed

and found to be similar to those for the proposed action.

The environmental consequences of the proposed action are limited

to those associated with air transport of plutonium oxide from

Europe to Japan. The environmental impacts are predicted to be

minor. The only radiological dose under normal conditions

will be to the transport crew, including the air crew, any escort

force on board, and those on the ground during refueling

operations. The annual radiation dose is estimated to range

between 0.73 to 2.19 person-rem, dependent on the number of

shipments (the lower value corresponds to 12 shipments per year

and the upper value corresponds to a maximum of 36 shipments per

year). This value is a small fraction of that associated with

air transport of all radioactive materials in the United States.

The radiological risk from a major transport accident involving a

crash of the plane followed by a fire is also very small. The

annual radiological risk (expressed as the product of the proba-

bility of the accident occuring and the consequences of the

accident expressed as the 50-year committed effective dose

equivalent to 10 individuals located 500 m downwind from the

crash site) is estimated to range from 1.1 x 10-6 person-rem (for

12 shipments per year), to 3.2 x 10"6 person-rem (for a maximum

of 36 shipments per year). The estimated number of
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adverse health effects from inhalation of plutonium a a result of

such an accident ranges from 2 x 10-10 per year# to 6xlC, 'q an

extremely small value compared to the normal incidence of cancer

in the general population or the hazard from accidental death due

to transportation.

With respect to the consequences of an accident on the global

commons, these are expected to be the same or similiar to

those described for a flight transiting or landing in the U.S.

The non-radiological impacts of the proposed action (e.g.,

degradation of air quality due to the use of aviation fuel,

increased noise levels, etc.) will also be negligible given the

low number of air shipments per year required to implement the

proposed action and the temporal nature of these impacts.

N
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DETERMINATION

Based on the findings of this EA, the Department of Energy (DOE)

has determined that the proposed action does not constitute a
major Federal action significantly affecting the quality of the

human environment within the meaning of the National Environmen-

tal Policy Act of 1969. Therefore, an environmental impact

statement is not required.

Issued in Washington, D.C. Sept. /, , 1987

Mary L.'Walker
Assistant Secretary
Environment, Safety and Health
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APPENDIX 5

LERFROM NRC CHAIRMAN ZCH o THE HON. TOM BzvU
CHAIMN, SUBCOMMITTEE ON EN Y AmND WATr DEvEWPMENT,
COMMITTEE ON APPROPRIATIONS, NoVEMBER 30, 1987, ON PLU-
TONIUM TRANSPORT

November 30, 1987

The Honorable Tom Bevilly, Chairman
Subcommittee on Energy and Water Development
Committee on Appropriations
United States House of Representatives
Washington, D. C. 20515

Dear Mr. Chairman:

The Senate has adopted an amendment proposed by Senator
Murkowski to H.R. 2700, the Energy and Water Development
Appropriation Bill. The amendment would prohibit the transport of
plutonium by air from a foreign nation to any foreign nation
through the territory or air space of the United States unless
transported in a package that had been certified safe after
testing by the Nuclear Regulatory Commission (NRC). The amendment
requires that the NRC, in addition to meeting all other applicable
law, shall conduct two tests prior to certification: (1) "an
actual crash test of a cargo aircraft traveling at maximum
cruising speed, appropriately loaded with sample full scalepackages containing test material, and (2) "an actual drop test
from maximum cruising altitude of a sample full scale package
containing test material."

The NRC is opposed to this amendment for two basic reasons: (1)
the qualification test criteria used by the NRC already assure a
high degree of protection for public health and safety, and (2)
conducting such a test would be costly and could be potentially.
dangerous.

Public Law 94-79, enacted on August 9, 1975, placed the following
restriction on the Nuclear Regulatory Commission:

"The Nuclear Regulatory Commission shall not license any
shipments by air transport of plutonium in any form, whether
exports, imports, or domestic shipments; provided, however.
that any plutonium in-any form contained in a medical device
designed for individual human application is not subject
to this restriction. This restriction shall be in force
until the Nuclear Regulatory Commission has certified to the
Joint Committee on Atomic Energy of the Congress that a safe
container has been developed and tested which will not
rupture under crash and blast-testing equivalent to the crash
and explosion of a high-flying airc,'aft."
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As a result of Public Law 94-799 the NRC established a
certification program to: (1) evaluate the conditions which could
be produced in severe aircraft accidents, (2) develop
qualification criteria prescribing tests and acceptance standards
for packag-es used to transport plutonium by air, and (3) develop
and test a plutonium package design to demonstrate its ability to
meet the qualification criteria. Enclosed is a summary discussion
of the qualification criteria with NUREG-0360, *Qualification
Criteria to Certify a Package for Air Transport of Plutonium.*

The NRC considered the possibility of conducting a full-scale
aircraft crash test in connection with its program to certify the
Model PAT-1 package in 1978, but abandoned the Idea for several
reasons which still prevail: (1) the engineering tests specified
in the qualification criteria provided a high degree of assurance
that packages could withstand aircraft accidents, (2) a single
crash test would not be representative of all the aircraft
accident conditions which could arise and thus the data from such
a test would be of limited technical use, (3) there were concerns
that the safety of the pilot and the public could be Jeopardized
in conducting the test, and (4) the relatively high cost of
performing the test was not commensurate with the value of the
expected results. Moreover, to our best knowledge, the type of
test specified in Senator Murkowski's amendment, crashing a large
Jet aircraft at maximum cruise speed, has never been conducted.
We believe that extensive studies would be needed to determine if
such a test was feasible and could be conducted safely.

The cost for the NRC to conduct a full-scale aircraft crash test
would likely be a multi-million dollar effort. Considering the
limited amount of technical data that could be expected to result
from a single test, we do not believe the cost and staff effort
required to perform an aircraft test is Justified.

In summary, we believe that a full-scale aircraft crash test is
unnecessary because of the high degree of protection to public
health and safety provided by the existing NRC qualification
criteria.

Sincerely,

Enclosure:
Summary Discussion of
Qualification Criteria

cc: Rep. John T. Myers



ENCLOSURE

SUMMARY DiSCUSSION OF QUALIFICATION CRITERIA

The qualification criteria developed by the NRC for plutonium
package certification are contained in NUREG-0360, "Qualification
Criteria to Certify a Package for Air Transport of Plutonium."
Because ,of the nature and wording of Public Law 94-79, the
criteria are very stringent and are intended to provide a high
degree.of assurance that plutonium packages can withstand
virtually all aircraft accidents. The criteria address the
requirements of Public Law 94-79 that testing be equivalent to the
crash and explosion of a high-flying aircraft by prescribing
physical tests which simulate the conditions produced in severe
aircraft accidents; The requirement of Public Law 94-79 for the
container not to rupture is addressed in the criteria by,
specifying post-test acceptance standards equivalent to those of
the International Atomic Energy Agency. In addition to physical
tests and acceptance standards, the criteria also specify various
engineering assessments to be made on plutonium package designs
and require that certain operational controls be observed in
transport.

The physical tests prescribed in the criteria clearly and
conservatively encompass a reasonable upper limit of severity for
accidents occurring during take-off, landing, or ground operations
with minimal reliance being placed upon factors which could
mitigate damage done to cargo. Considering the conservatism
inherent in the qualification criteria for protecting against
take-off and landing accidents, and the numerous factors present
in an accident situation which could mitigate package damage, the
criteria also assure a high-degree of protection against accidents
which occur in other phases of flight. This includes accidents of
extreme severity such as mid-air collisions and high speed
crashes.

Before the NRC certified the Model PAT-1 package to Congress on
August 4, 1978, the qualification criteria received independent
reviews by both the Commission's Advisory Committee on Reactor
Safeguards and a special committee established by the National
Academy of Sciences. The results of the review performed by the
National Academy of Sciences are reported in NUREG/CR-0428,
."Reviewof Criteria for Packaging Plutonium for Transport by Air."
The committee's conclusion was as follows:

"The committee is confident that the qualification criteria
described or referenced in this report will result in a
packaged container that will not rupture in the crash and

J INV
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explosion of a high-flying aircraft. Each of the engineering
tests called for in the qualification criteria is at or near
the extreme limit for the particular type of abuse it
simulates. By conducting the tests sequentially a single
package is subjected to a substantial amount of stress and
damage. An actual crash of an aircraft is not likely to
subject the package to a similar or greater amount of damage
that the qualification tests prescribed in the Commission's
qualification criteria."

In view of the stringent engineering tests and conservative
acceptance standards specified in the qualification criteria, the
NRC does not believe that it is necessary to conduct an actual
aircraft crash test in order to assure the safety of plutonium air
transport packages. The qualification criteria specify that a
series of physical tests be performed on full-scale sample
packages. The tests Include an impact test at 422 feet per
second, a 70,000 pound crush test, a puncture test, a ripping/
tearing test where a steel beam is dropped on the cask two times
from a height of 150 feet, and a 60 minute fire test using
aviation fuel. Each test (e.g., impact, crush, puncture,
ripping/tearing, fire, etc.) is conducted at or near the extreme
limit for the particular type of abuse being examined. The tests
are performed in sequence so that the total damage suffered by a
package is the sum of the damaging effects of each individual
test. It is highly imorobable that in any one, or even in
several, full-scale aircraft crash tests that all of these
conditions could be represented.
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APPENDIX 6

LETTER FROM MEMBERS OF THE COMMITTEE ON FOREIGN AFFAIRS,

DECEMBER 21, 1985, TO PRESIDENT REAGAN, AND RESPONSE THERE-

TO, JANUARY 29, 1988, TOGETHER WITH ATTACHMENTS

December 21, 1987

President Ronald W. Reagan
The White House
Washington, D.C. 20500

Dear Mr. President:

In accordance with the provisions of Section 123b. of the Atomic Energy Act
of 1954, as amended, 42 U.S.C. $2153(b) (the "Act), we are writing to
advise you that we, as members of the House Foreign Affairs Committee, have
concluded that the proposed Agreement for Cooperation between the
Government of the United States of America and the Government of Japan
Concerning Peaceful Uses of Nuclear Energy, submitted to the Congress on
November 9, 1987 (the "Agreement"), is not consistent with Section 123 of
the Act. We respectfully request that you withdraw and renegotiate the
Agreement to bring it into conformity with U.S. law. If the Agreement is
not renegotiated, then it must be resubmitted to the Congress with a waiver
of statutory requirements, in accordance with Section 123a. of the Act, and
must await affirmative action by Congress through enactment of the joint
resolution of approval.

In submitting the Agreement to Congress, your Administration expressed the
conclusion that the Agreement "meets all statutory requirements." We
must respectfully disagree with this conclusion. The proposed Agreement
would provide for thirty-year advance consent of extraction, transport and
widespread comercial use of plutonium by Japan--activities which, as the
Administration itself states, are "unprecedented in...nature and scope...."
In our Judgement, Section 123 of the Act unqualifiedly requires that the
United States retain prior approval rights in its agreements for
cooperation over the transfer and reprocessing of nuclear material. While
the Administration asserts that these requirements are met, the
Implementing Agreement exercises in Article 1 the consent rights provisions
on a one-time basis for the life of the Agreement, a proposal totally
incompatible with the provisions of the Act.

We also have serious reservations about the finding that the Agreement is
not inimical to the common defense and security--inasmuch -as this
determination was made arbitrarily in the face of serious, written
objections from both the Department of Defense and the Nuclear Regulatory
Commission. We also find fault with the- Administration's interpretation of
the Act's requirements with regard to the "timely warning" criterion.
Congress intended in the Nuclear Nonproliferation Act for timely warning to
be something more than a mere restatement of the general test of
"inimicality" which the Act provides. Rather, Congress intended timely

.- ,,
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warning to be a technically-based criterion, judged in light of the
workability of safeguards. Since the Administration has not mde such a
determination, we do not believe that the exercise of consent rights in the
Agreement is consistent with the requirements of Section 131b.(2) of the
Act. Consequently, the safeguards criteria of Section 123 of the Act are
not met.

We are deeply concerned about the major policy implication of the
precedents which would be established by entry into force of this
Agreement. Testimony taken by the Committee indicates that the U.S. is
preparing to give blanket authorization for the next 30 years to air-
shipment of several hundred kilograms of weapons-usable plutonium each
month over and through U.S. territory. Before embarking on such a perilous
course--which could seriously jeopardize our nonproliferation interest
while posing a grave environmental risk--we wish to consult with the
Administration very closely. It is therefore our purpose in this letter to
stop the *ninety day clock." and to begin a good faith dialogue with all
parties on how the fundamental deficiencies in the Agreement might be
addressed.

We have reached these judgments on the basis of the Comittee's
investigations, as well as its lengthy hearing conducted on December 16,
1987. Accordingly, we conclude that the Agreement must either be
renegotiated, or, at the minimum, resubmitted with a waiver of the
appropriate provisions of Section 123 of the Act.

Sincerely,

el Levtine ar ope

Don Bonker Benamr Gilma nl
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THE WHITE HOUSE
WASHINGTON

January 29, 1988

Dear Mr. Chairman:

I am writing in response to your letter of December 21
concerning the proposed Agreement of Cooperatibn Between
the United States and Japan Concerning the Peaceful Uses
of Nuclear Energy that I submitted to the Congress for its
review on November 9.

In my letter of transmittal I stated that the proposed
agreement meets with all applicable requirements of the Atomic
Energy Act for peaceful nuclear cooperation. For this reason,
I submitted it to the Congress without exempting it from any
requirement contained inSection 123a. of that Act.

Upon receipt of your letter advising me of your view that
the agreement is not consistent with Section 123 of the Atomic
Energy Act, and recommending that it either be renegotiated
or resubmitted with an exemption, I directed the legal offices
of the responsible Executive branch agencies to examine
thoroughly your views and concerns. These agencies have now
completed their review andhave advised me of their unanimous
conclusion that the proposed agreement meets all statutory
requirements. .I am enclosing for your information an inter-
agency paper analyzing the legal issues and setting forth the
basis for this conclusion. (Tab 1)

Prior to submitting the proposed agreement to the Congress,
I determined that its performance would promote and not be
inimical to the common defense and security. I continue to
believe that to be the case.

I understand that some Members of the Congress may have
additional concerns that international transport of plutonium
pursuant to the proposed agreement could have an adverse
impact on the U.S. environment, or that the agreement would
decrease the ability of the Congress to monitor U.S. nuclear
cooperation with Japan.
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I would like to assure you that the proposed agreement
neither requires nor authorizes Japan to transport plutonium
over or through U.S. territory. Any decision on a particular
transport route will be made later, when a transportation
plan, which the agreement requires prior to each shipment, is
prepared. The United States must be a willing-participant in
each such plan; without U.S. participation, no transportation
of plutonium involving U.S. territory will be possible.

The agreement contemplated that a polar route (not necessarily
passing over the Alaskan mainland) using a dedicated cargo
aircraft would have obvious advantages from a safety and
physical protection standpoint. Nevertheless, I have asked
the Department of Defense to study the feasibility of a number
of alternative transportation modes, including military air-
lift and sea transport, as well as alternative routes. Based
on its preliminary analysis, the Department of Defense has
determined that there are possible routes utilizing U.S.
military facilities in the Aleutians for refueling that would
not require overflights of mainland Alaska, Canada, or any
other country between the country of origin and Japan. With
regard to shipmerit by sea, its review has determined that
civilian shipment, given a military escort, would provide a
level of physical security equivalent to that afforded by
civilian air transport with ground refueling or civilian air
transport with midair refueling. It is recognized, of course,
if a U.S. military escort is used, there could be added costs
and a detraction from readiness. The results of this study
will be made available to the Congress.

As the Committee is aware, the Department of Energy has
prepared and made public-an Environmental Assessment, taking
account of the National Environwental Policy Act (NEPA),
concerning the potential for environmental impacts arising
from possible air transport under the agreement and the
associated "subsequent arrangement" with the European Atomic
Energy Community. Based on the results of this Environmental
Assessment, and in view of the fact that no such shipments
could transmit the United States except in casks certified by
the Nuclear Regulatory Commission to be secure even in severe
accidents, the Departments of Energy and State have each made
findings that the agreement would not have a significant
environmental impact. Nevertheless, the Executive branch will
undertake additional environmental review in connection with
later stages in the process leading to actual plutonium
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shipment. Specifically, Executive branch agencies that are to
provide cooperation or assistance in plutonium transportation
activities tider any transportation plan established pursuant
to the agreement will ensure that such cooperation or assis-
tance is undertaken in full compliance with NEPA and with the
Murkowski Amendment. In addition, we are prepared to assist
the Nuclear Regulatory Commission in the preparation of any
Environmental Impact Statement it may prepare pursuant to the
Murkowski Amendment in connection with the certification of a
plutonium transport cask.

As for future congressional oversight, the proposed agreement
requires Japan to provide us with a complete, detailed
accounting of its activities under the agreement. Y will
ensure that Executive branch agencies in turn keep the
Congress fully and currently informed of these activities.

I appreciate the serious nature of the Committee's concerns.
I am convinced, however,.that a close reading of the proposed
agreement will serve to put any legal or national security
concerns to rest, and that other concerns can be resolved by
steps that will not require changes in the agreement itself.

I have declared many times that nuclear non-proliferation
is a fundamental national security and foreign policy goal
of the United States. The proposed agreement with Japan
substantially improves U.S. non-proliferation controls as
compared with those in the existing agreement. Indeed, it
sets a new standard for rigorous non-proliferation conditions
and controls in U.S. agreements for cooperation. At the same
time, by affirming the U.S. intention to be a reliable nuclear
trading partner under these enhanced conditions and controls,
it will help to ensure the continuation and growth of U.S.
nuclear exports to Japan -- exports that could amount to
$1 billion or more each year in the coming decade.

I believe that this agreement is critical to the U.S. national
interest, and I again urge that the Congress give it favorable
consideration.

Sincerely,

The Honorable Dante B. Fascell
Chairman
Committee on Foreign Affairs
House of Representatives
Washington, D.C. 20515
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Review of Congressional Legal Concerns About Agreement
for Peaceful Nuclear Cooperation with Japan

SUMMARY

The legal offices of the Departments of State, Defense, and
Energy and of the Arms Control and Disarmament Agency have
reviewed the Proposed Agreement Between the United States and
Japan Concerning Peaceful Uses of Nuclear Energy in light of the
views of the Senate Foreign Relations Committee, reflected in a
letter of December 17, 1987, to the President, and the views of
some members of the House Foreign Affairs Committee, reflected in
a letter of December 21, 1987, to the President. It is our
unanimous conclusion that the proposed Agreement meets all
statutory requirements. No agency advises that the Agreement
needs to be submitted to Congress with an exemption or requires
renegotiation to conform with legal, requirements. (The Chairman
of the Nuclear Regulatory Commission (NRC) testified before the
House Foreign Affairs Committee that he did not disagree with the
Executive branch judgment that the proposed Agreement meets all
requirements of law.)

ANALYSIS

Letters have been received from the Senate Foreign Relations
Committee (SFRC) and 23 members of the House Foreign Affairs
Committee (HFAC) advising the President that the Proposed
Agreement Between the United States and Japan Concerning Peaceful
Uses of Nuclear Energy (the Japan Agreement) does not meet United
States statutory requirements and therefore must be either
renegotiated or resubmitted to Congress with a presidential
exemption requiring a joint resolution of approval. The letters
express four concerns: (1) the appropriateness of a long-term
exercise of United States consent rights; (2) the adequacy of the
basis for the presidential determination that the Agreement will
promote the common defense and security; (3) the reliance on
non-technical considerations in the Administration's assessment
of the "timely warning" factor; and (4) both letters state that
the safeguards criteria of Section 123 of the Atomic Energy Act
are not met by the Agreement. The SFRC letter, but not the
letter from members of the HFAC, also expresses the view that
Section 123's physical security criterion is not met.

1. Programmatic Consent. The central congressional concern
is that the long-term exercise of United States consent rights in
an agreement for cooperation is incompatible with Section 123 of
the Atomic Energy Act (42 U.S.C. 2153). This view is not shared
by any Executive department or agency, as reflected in the
attached written responses to an inquiry from the General
Accounting Office in 1985. Those responses show that the Atomic
Energy Act expressly contemplates approvals long in advance of an
activity, and that such approvals may be contained in an
agreement for cooperation.
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The Atomic Energy Act does not use the phrase "case-by-case* nor
does it limit the scope or duration of United States approvals,
so long as such approvals are based upon the required statutory
findings. For example, Section 131a.(3) of the Atomic Energy Act
(42 U.S.C. 2160(a)(3)) provides:

"The United States will give timely consideration to all
requests for prior approval, when required by this Act, for
the reprocessing of material proposed to be exported, ... ".

This subsection allows the United States to consider and grant
consent to reprocessing in advance of the export of any material
(*material proposed to be exported"). Thus, the provision makes
clear that consent to reprocessing (a right that is required as a
condition of export under Section 127 of the Atomic Energy Act
(42 U.S.C. 2156)) may be granted a considerable time in advance
of the time when reprocessing may be necessary. Often, in the
normal course of reactor operation, material exported from the
United States would not be reprocessed for as long as nine years.

There is clear precedent for such advance long-term consents
covering large quantities of material to be contained in
agreements for cooperation. The President has submitted to
Congress three agreements for cooperation with this feature
(Sweden- H.Doc. 98-163; Norway- H.Doc. 98-1641 and Finland-
H.Doc. 99-71). Congress did not exercise its prerogative to
block entry into force of any of these agreements, two of which
are now binding international obligations of the United States.
(The Finnish Agreemeft awaits completion of certain technical
preparations by the Finnish Government.) Included among the
United States approvals contained in the two agreements is
advance consent to retransfers of unlimited quantities of spent
nuclear fuel for reprocessing for 30 years, subject to a United
States right of suspension on national security or
non-proliferation grounds.

There is also precedent for advance long-term approvals for the
specific activity of reprocessing in Japan. Approvals for such
programs at the Tokai-Mura facility have been submitted for
congressional review and entered into force. These approvals
have extended over multiple-year periods and covered large
quantities of U.S. origin nuclear material subject to the current
U.S.-Japan Agreement. See, e.g. T.I.A.S. 10294 (October 30,
1981) (U.S. approval of reprocessing at Tokai-Mura for three
years at the facility's design capacity of 210 tonnes per annum);
"U.S. Nuclear Fuel Retransfer policy: Requests by Japan and
Switzerland", Hearings Before the Subcommittee on International
Economic Policy and Trade of the House Committee on Foreign
Affairs, 97th Cong. 1st sess. (Oct. 29 and Nov. 4, 1981). The
Tokai-Mura approvals are legally indistinguishable from the
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Agreement, except that they were subject to less congressional
review since-they were not included in an agreement for
cooperation.

Each of the consents provided in the new Japan Agreement has been
evaluated to ensure it meets all the substantive and procedural
requirements for agreements for cooperation under Section 123 of
the Atomic Energy Act and for subsequent arrangements under
Section 131 of the Act. Thus, even if it is assumed that consent
rights may only be exercised as "subsequent arrangements,' the
approvals contained in the Japan Agreement satisfy the
requirements for subsequent arrangements. This is described in
detail in the "Analysis of Consents and Approvals Agreed Upon in
Conjunction with the Proposed New Agreement" submitted to
Congress with the Agreement (pp. 304-308, H.Doc. 100-128).

In sum, therefore, we conclude that the law (Sections 123, 127
and 131 of the Atomic Energy Act) authorizes and does not
preclude the United States from granting long-term approvals for
peaceful nuclear activities by cooperating partners under defined
conditions, and that such approvals may be contained in new or
amended agreements for cooperation submitted to Congress pursuant
to Section 123 without an exemption. Whether the particular
approvals contained in an agreement for cooperation satisfy legal
requirements depends, as is true for approvals granted outside an
agreement, upon the specific features of the agreement and
compliance with the requirements for interagency and congres-
sional review. In this case, approvals are given on the basis
that, inter alia, Japan has made effective and comprehensive
non-proT-:ration comments; reprocessing or plutonium use must
take place in facilities subject to safeguards acceptable to the
United States, and under adequate physical security; Japan must
provide the United States with a complete accounting of all
plutonium subject to the Agreement on a regular basis and, the
United States may suspend its consent in whole or in part at any
time to prevent a significant increase in risk of nuclear
proliferation or in the threat to its national security. In our
judgment the inclusion of long-term approvals in the Agreement on
this basis is not incompatible with Sections 123 and 131 of the
Atomic Energy Act.

2. National Security. The President has approved and
authorized the execution of the proposed Agreement for
Cooperation with Japan and has made the required statutory
determination that the performance of the Agreement "will
promote, and will not constitute an unreasonable risk to, the
common defense and security." lee Section 123b. of the Atomic
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Energy Act; p. 201, H.Doc. 100-128. The congressional letters
express "serious reservations" about the President's judgment and
assert that it "was made arbitrarily."

As the documents provided to Congress demonstrate, the
President's judgment was made only after serious examination of
all pertinent concerns, including a Non-Proliferation Assessment
Statement prepared by the Arms Control and Disarmament Agency
pursuant to statute (pps. 203-256, H.Doc 100-128; Section 123a.
of the Atomic Energy Act), a recommendation and analysis from the
Secretaries of State and Energy pursuant to statute (pps.
257-282, H.Doc. 100-1281 Section 123a. of the Atomic Energy Act),
and consideration of the views of the NRC which were provided to
the President as required by statute (pp. 447-145, H.Doc.
100-128; Section 123a. of the Atomic Energy Act). The Atomic
Energy Act (Section 123b.) requires the President to make a
judgment on the national security implications of proposed
agreements for peaceful nuclear cooperation. Even if some were
to argue that a different judgment should have been made in this
case, there clearly was an adequate basis for the President's
decision. The President therefore did not exceed his legal
authority in determining that the Agreement will promote, and
will not constitute an unreasonable risk to, the common defense
and security.

The congressional letters state that the President gave
insufficient weight to "serious written objections from both the
Department of Defense and the Nuclear Regulatory Commission" in
making his determination. Insofar as the NRC is concerned, its
letter to the President or. July 27, 1987 (pp. 447-48, H.Doc.
100-128) stated that the Commission did not believe it to be in
the national security interest to agree to a provision in which
failure of the United States to implement the Japan Agreement in
good faith "may be left to an arbitral tribunal." Prior to the
President's decision, the Commission was informed that the
Agreement does not commit the United States to arbitration
without United States consent (pps. 450-51, H.Doc. 100-128), and
the Commission testified before the HFAC on December 16, 1987,
that the Executive branch's clarification resolved its concerns
on this point. The President also had the benefit of Defense
Department views expressed during interagency deliberations
regarding the Agreement. The Department of Defense had convey'.ed
these views to the Departrerts of State and Energy, and they were
addressed in-depth. The issues raised by the Department of
Defense have been resolved satisfactorily with regard to the
U.S.-Japan Agreement. The Department of Defense fully supports
the proposed Agreement and believes it protects U.S. security
interests.
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3. ,TimelyWarnn" The congressional letters state that
their signatoriels find ult with the Administration's assessment
of the "timely warning" element in Section 131b.(2) of the Atomic
Energy Act and assert that this factor is intended to be
exclusively a "technically-based criterion". The SFRC letter
states that the criterion is to be judged in light of the
"workability of safeguards and physical security measures." The
letter from HFAC members refers only to safeguards.

Sections 131b.(2) and (3) of the Atomic Energy Act require that
the Secretary- of Energy, of subsequent arrangements for
reprocessing or retransfer of plutonium, must reach the Judgment
that the proposed activities will not result in a significant
increase of the risk of proliferation beyond that which exists at
the time that approval is requested'. In making such determina-
tions, the statute requires that foremost consideration be given
to "whether or not the reprocessing or retransfer will take place
under conditions that will ensure timely warning to the United
States of any diversion well in advance of the time It which the
non-nuclear weapon state could transform the diverted material
into a nuclear explosive device."

Neither the legislative history of the Atomic Energy Act nor the
language of the Act itself specifies that the consideration of
"timely warning" is limited to technical factors, or that the
only relevant considerations relate to safeguards and/or physical
security. Similarly, neither the Act nor its history requires a
specific finding of "timely warning" in the assessment of whether
proposed activities would pose a significant increase in the risk
of proliferation. Accordingly, it is appropriate when addressing
"timely warning" to take into consideration those factors that,
in a particular situation, will increase or decrease the interval
between the time that the United States receives indications that
a diversion has occurred or is intended and the time that the -
material could be assembled into a nuclear explosive device.
Warning may come either before or after diversion, and the United
States may become aware of the possibility of a diversion by many
means, some technical (such as a safeguards violation) and some
non-technical (such as a renunciation of the Nuclear
Non-Proliferation Treaty). The view that "timely warning" can be
provided-by both technical and non-technical factors together was
formally conveyed to the General Accounting Office by the
Departments of State, Defense, and Energy and the Arms Control
and Disarmament Agency in 1985 (see attachment as stated).
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On this basis, for a number of years the Department of Energy has
been submitting to Congress lengthy analyses of its review of the
"timely warning" factor. The subsequent arrangements at issue
have included approvals for reprocessing and the retransfer of
plutonium similar to those provided for in the Agreement with
Japan. As required by statute, the Department of Energy's
analyses and determinations have been submitted to Congress for
at least fifteen continuous session days before the subsequent
arrangements have been entered into. In no case has Congress
taken legislative action to preclude entry into such a subsequent
arrangement.

-For the activities permitted under the Japan Agreement, the
Department of Energy has set forth a lengthy review of the
"timely warning" factor in the Analysis of the Consents and
Approvals in the Agreement (pps. 369-386, H.Doc. 100-128). That
analysis discusses a number of indicators that could be expected
of a diversion for explosives purposes, based upon safeguards
violations, nuclear explosives activities themselves, political
shifts, and information available through economic and trade
relationships, particularly in the nuclear field. As indicated
in the Analysis, these factors all give evidence that the United
States would have timely warning as envisioned in Section
131b.(2). The Analysis also evaluates other factors pertinent to
proliferation risk, including Japan's over-all position on
nuclear weapons, and the close and stable security relationship
between the United States and Japan. Taking all these factors
into account, the Analysis supports the statutory judgment that
the proposed Japanese activities when carried out in accordance
with the terms and conditions of the Agreement will not give rise
to a significant increase in the risk of proliferation. The
inclusion of a unilateral United States right of suspension in
Article 3(2) of the Implementing Agreement means that these
United States approvals need only apply so long as this judgment
about proliferation risk is supported by the facts. We believe,
therefore, that "timely warning" has been given appropriate
consideration in making the proliferation risk judgment called
for by Section 131b. of the Atomic Energy Act.

4. Safeguards (and Physical Security) Critpria. The
congressional letters finally state that the safeguards criteria
of section 123 of the Atomic Energy Act are not met. The SFRC
letter, but not the letter from HFAC members, also states that
the physical security criteria of the Act are not met. In our
Judgment, Articles 2(2)(a), 7, 9, and 16(3) of the Japan
Agreement fulfill both those statutory requirements, as discussed
in the Arms Control and Disarmament Agency's Nuclear
Proliferation Assessment Statement (pps. 214-230, H.Doc.
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100-128). No Executive department or agency has disagreed, and
at the hearing before the HFAC on the Agreement on December 16,
1987, the Chairman of the NRC testified that he did not disagree
with the Executive branch view that the Agreement meets all
statutory requirements.

As described in the Arms Control and Disarmament Agency's
Nuclear Proliferation Assessment Statement (pp. 214-230, H.Doc.
100-128), the controls and guarantees in the existing agreement
with Japan have been expanded in the proposed Agreement to
include each of the provisions called for in Section 123a. of the
Atomic Energy Act. These controls and guarantees include:
safeguards on transferred items and nuclear material derived from
their use (Article 9(1)(a) of the Agreement); International
Atomic Energy Agency safeguards on- all Japan's nuclear activities
(Art. 2(2)(a)); a peaceful, non-explosive use guarantee (Art.
8(2)); a United States Aight of return (Art. 12(1)); United
States consent rights overretransfers (Art. 4); a guarantee of
adequate physical security (Art. 7); United States consent rights
over reprocessing, alteration, and enrichment (Art. 5 and 6);
and, a right to approve storage arrangements for sensitive
materials (Art. 3). These expanded United States rights will
exist in perpetuity (Art. 16(3)) and will apply retroactively to
all previously transferred items (Art. 13(2)).

The reference in the two letters to the need for a judgment as to
the "workability of safeguards" suggests a specific concern about
the Agreement's provisions for inclusion of additional facilities
in the approved program after the Agreement enters into force.
New facilities may be included in the program for which United
States consent is given only after prior notice to the United
States (Art. 2(2), Implementing Agreement) and only if:

(1) the activity carried out at the facility is one accepted
by the United States as part of the program (Art.
l(a)(i)-(ii) and Annexes 1 and 2, Implementing Agreement);

(2) arrangements have been made with the International
Atomic Energy Agency for safeguards to be applied in
accordance with safeguards practices or concepts that have
been deemed adequate by the United States (Art. 2(2)(b),
Art. 2(4)(b) and paragraph 4(c) and 5 of the Agreed Minutes,
Implementing Agreement) and in accordance with the
safeguards requirements established by the International
Atomic Energy Agency (Article 9(1)(a), Agreement for
Cooperation);
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(3) the physical protection standards required by the
Agreement will be applied to the facility (Art.
2(2)(a)(iii), Implementing Agreement; Article 7 and Annex B,
Agreement for Cooperation):

(4) any plutonium produced at the facility will be located
only at that facility or another facility on the agreed
program (Art. I(4), Implementing Agreement);

(5) the United States will be provided a complete accounting
on a regular basis of all plutonium used at or produced at
the facility (paragraph 9(a) of Agreed Minutes, Implementing
Agreement; Note Verbale No. 329/SCNE of Nov. 4, 1987, pps.
169-185, H.Doc. 100-128); and

(6) the addition of the facility to the program will not, in
the judgment of the United States, pose a significant
increase in the risk of nuclear proliferation or in the
threat to United States national security necessitating
invocation of the Agreement's suspension right (Art. 3(2),
Implementing Agreement).

The Agreement thus in no way provides blanket permission to
unknown or unapproved activities or otherwise abandons the
required United States controls.

With respect to safeguards in particular, the International
Atomic Energy Agency must undertake to apply the safeguards
agreed upon by the United States and Japan to any new facility;
otherwise United States c6nsent- has not been provided for
activities at that facility. The Agreement by its terms
therefore ensures that if safeguards are "unworkable" (i.e., if
"the Agency cannot administer safeguards in accordance with the
safeguards concept that has been agreed upon between the parties
with respect to a facility," Art. 2(4)(b), Implementing
Agreement), the facility may not be included in the approved
program. The United States would have to agree to alternative
safeguards arrangements before such facilities could benefit from
United States consent. This is true even if the facility were
only to be added to the program on a provisional basis (Art.
2(4)(b), Implementing Agreement). Accordingly, we believe the
Agreement satisfies all relevant safeguards criteria in the
Atomic Energy Act, as well as the requirements for physical
security.

84-594 - 88 - 10



An A

9

Conclusion. For the foregoing reasons, we confirm that the
propose. Agreement for Cooperation with Japan complies with
applicable ,legal requirements. It is our judgment that it need
not be renegotiated or resubmitted to Congress with an exemption
in order to satisfy the Atomic Energy Act.

Attachment

as stated
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United States Department of State

5shinspon, DX. 20520

December 3, 1985

Robert H. Hunter, Esquire
Assistant General Counsel
Office of the General Counsel
United States General Accounting Office
Washington, DC 20548

Ref: B-219816

Dear Mr. Hunter:

I..am pleased to respond to your letters of Sep'ember 27,
1985, to Secretaries Shultz and Herrington and to director
Adelman concerning several provisions of the Nuclear
Non-Proliferation Act of 1978.

First, you asked about the legality of providing advance
approvals for reprocessing of U.S. origin spent fuel in
agreements for cooperation. An analysis supporting the
position of the Executive Branch that advance consent
arrangements are legally permissible was submitted to the
Committee on Foreign Affairs of the House of Representatives
and is printed at pages 252-253 of Legislation to Amend the
Nuclear Non-Proliferation Act of 1978: Hearings and Markup on
H.R. 6032 and H.R. 6318 Before the House Commiittee on Foreiq.
Affairs and House Subcommittees on International Security and
Scientific Affairs and on"International Economic Policy and
Trade, 97th Cong., 2d Sess. (August 3j 1; September 8, 15t
Dec ember 14, 1982) (copy attached). We continue'to consider
this analysis valid. Consequently, we believe that an
agreement for cooperation that precludes retransfers or
reprocessing unless *the parties agree* and contains advance
approvals in an agreed minute meets the requirements of section
123(a)(5) and (7) of the Atomic Energy Act, provided that the
necessary statutory findings are made and continue to be met,
and does not require a Presidential waiver. This was our view
with respect to the agreements with Sweden, Norway and Finland,
all of which were submitted to Congress for the requisite
review period on that basis.

We believe there are non-proliferation benefits that derive
from our carefully developed policy on advance approvals. The
policy and its benefits were fully explained by Ambassador
Richard T. Kennedy and Deputy Secretary of Energy W. Kenneth
Davis at hearings before a Senate subcommittee. This testimony
is printed at pages 2-9, 18-52 of Plutonium Use Policy: Hearing



286

-2-

Before the Subcommittee on Energy, Nuclear Proliferation and
Government Processes of the -Senate Committee on Governmental
kflairs, 97th Cong. Z 2dS.(sept. 9, 1982).

You also asked questions concerning the specific procedures
of section 131(a)(1) of the Atomic Energy Act. Section 131 of
the Atomic Energy Act is intended to deal with arrangements
entered into at a point later in time than an agreement for
cooperation: the arrangements are called 'subsequent' and are
specified in section 131(a)(1) to be arrangements Ounder' an
agreement for cooperation (rather than 'in' such an
agreement). Further, section 131(a)(3) contemplates that where
an arrangement sets forth terms and conditions for approvals,
they will be *set forth in ... (an) agreement for cooperation
or in some other international agreement executed by the United
States and subject to Congressional review procedures
comparable to those set forth in. section 123 of this Act.'

In view of the foregoing, and taking into account the
Congressional interest in having the most effective review of
proposed advance consent arrangements, the Executive Branch has
developed an approach which in substance meets all the
requirements for determinations and procedural steps in both
sections 123 and*131. The Administration decided to offer such
arrangements only in connection with a new or amended agreement
for peaceful nuclear cooperation. This policy was announced by
Ambassador Kennedy at the September 9, 1982, Plutonium Use
Policy Hearings held by the Subcommittee on Energy, Nuclear
Proliferation, and Government Processes of the Senate Committee
on Governmental Affairs. The Executive Branch has also decided
that a new or amended agreement for cooperation and a related
advance consent approval arrangement will be reviewed by the
same agencies as would review a proposed subsequent arrangement
under section 131 of the Atomic Energy Act. The Secretaries of
State and Energy will review any advance consent arrangement
involving reprocessing to determine whether the approval will
or will not result in a significant increase in the risk of
proliferation, as would be required under section 131 of the
Act. In making that determination, foremost consideration
would be given to whether or not the reprocessing will take
place under conditions that ensure timely warning to the United
States of any diversion. (Such a determination was made for
the recent agreements between the United States and Sweden,
Norway and Finland. See H. Doc. No. 98-163 at 48; R. Doc. No.
98-164 at 84: H. Doc. No. 99-71 at 68.) The President will
only authorize the agreement and related advance consent
arrangement if he has determined in advance in writing that the
performance of the proposed agreement under these conditions
will promote, and will not constitute an unreasonable risk to,
the common defense and security. This legal determination,
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required under 123(b) of the Atomic energy Act for agreements
for cooperation, is more stringent than the determination
required under section 131(a)(1) for subsequent arrangements
(that the arrangement will not be inimical to the common
defense and security). Prior to making this determination, the
President will receive a formal ACDA proliferation assessment
statement.

An advance consent arrangement submitted in conjunction
with an agreement for cooperation will lie before Congress for
90 days of continuous session, will be subject to mandatory
hearings, and will be subject to expedited Congressional
procedures for consideration of joint resolutions. Thus, the
Congress is provided a far more complete opportunity to review
the proposed arrangement than would be available under section
131(b)(1), which only provides for a 15 continuous session day
review period and does not contain any procedures for expedited
Congressional action. Finally, the public notice objectives of
section 131(a)(I) are more than met by the publication in the
Congressional Record of the Presidential transmittal of
proposed agreements for cooperation and by the publication as a
House document of any proposed agreement for cooperation, along
with all the related documentation.

With respect to the interpretation of section 131(b)(2) of
the Atomic Energy Act, the Secretary of Energy, in considering
approvals of subsequent arrangements for reprocessing or
retransfer of plutonium, must reach the judgment that the
activity will not result' in a significant increase of the risk
of proliferation.beyond that which exists at the time that
approval is requested. In making this judgment, foremost
consideration is given, as required by sections 131(b)(2) and
(3), to *whether or not the reprocessing or retransfer will
take place under conditions that will ensure timely warning to
the United States of any diversion well in advance of the time
at which the non-nuclear weapon state could transform the
diverted material into a nuclear explosive device'. In order
to reach this proliferation risk judgment, the DOE has
established -- along with other interested Departments and
Agencies -- detailed procedural steps which are followed in
each case. Chief among these is the requirement that DOE
prepare an analysis evaluating all of the factors relevant to
the case. The factors taken into account in these analyses
(which are submitted to Congress) include: the application of
IAEA safeguards: the technical capabilities of the recipient
country the country's commitment to non-proliferation,
including commitments to forswear acquisition or development of
nuclear explosives: and the likelihood that changes in these or
other circumstances would provide the U.S. with warning far in
advance of the time when the recipient could transform diverted
material into an explosive device. In this connection it
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should be emphasized that section 131(b)(2) does not require a
separate "determination" regarding timely warning.

Neither the legislative history of the NNPA nor the
language of the Act itself specifies that consideration of
timely warning is limited to technical factors only.-Political
factors may be taken into account in considering warning time,
but only where such factors in the particular situation
increase or decrease the interval between the time the U.S.
receives indications that a diversion has occurred or is
intended and the time the material could be assembled into a
nuclear explosive device. The timely warning issue in
appropriate circumstances includes technical as well as other
factors, including political factors. Moreover* the timeliness
of warning of diversion clearly involves a number of
non-technical judgments, including judgements about the
diplomatic relationships and influence that the U.S. has with
respect to the country in question.

The concept of a *timely warning, is not found in the IAEA
safeguards system. The objective of IAEA safeguards, as
defined in NPT-type safeguards agreements, is the "timely
detection' of diversion of significant quantities of nuclear
material. IAEA safeguards alone can provide the U.S. with
*timely warning' in many circumstancest but it is not their
stated purpose to do so, nor areithey the only means at U.S.
disposal in considering *timely warning'.

Congress is kept fully informed of Executive Branch
consideration of issues under section 131(b). The Secretary of
Energy, as reqiitred under section 131(b)(1) of the Act,
provides a detailed written analysis of subsequent arrangements
considered under that sub-section to the House Foreign Affairs
Committee and the Senate Foreign Relations Committee. The
analysis includes-his judgment as to whether the proposed
retransfer would result in a 'significant increase of the risk
of proliferation beyond that which exists at the time approval
is requested,' and indicates the factors that he has taken into
account in forming his judgment. In each such case, foremost
consideration is given to the timely warning factor as required
by law.

The factors considered in the review of timely warning in
the case of Switzerland included: the nature and extent of
Swiss nuclear facilities and capabilities: the application of
IAEA safeguards; and the extent of Switzerland's
non-proliferation commitments and policies as well as
Switzerlind's stable, democratic system. These were set out
and discussed in the Secretary of Energy's report.
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in the case of Japan the factors considered included all of
the above# plus Japan's status as a reliable U.S. ally. These
were set out and discussed in the Secretary of Energy's
report. It will thus be seen that both technical capabilities
and political factors were taken into account. The final
judgments by the Secretary of Energy that the retransfers would
not significantly increase the risk of proliferation were
reached by carefully evaluating all relevant factors, timely
warning foremost among them. This process was fully set forth
in the two reports referred to above.

We hope the foregoing material is of assistance to you in
preparing your report.

Sincerely,

* Ronald J. Bettauer
Assistant Legal Adviser
for Nuclear Affairs

Attachment:

As stated.

289



290

Adynae Consent Arransementl Are Leaa l lvPerissible

The Departaent of State considers that providLn1 advance
Programmatic consent to reprocessing and to retransfer for
reprocessing under agreements for cooperation is legally
permissible.

Section 13la(3) of the Atomic Energy Act provides:

*The United States Will give timely considera-
tion to all requests for prior approval, when
required by this Act, for the reprocessing of
material proposed to be exported, previously
exported and subject to the applicable agreement
for cooperation, or special nuclear material
produced through the use of such material for a
production or utilization facility transferred
pursuant to such agreement for cooperation...and
additionally, to the maLaum extent feasible,
will attempt to expedite such consideration when
the terms and conditions for such actions are set
forth in such agreement for cooperatLon....'

This subsection allows the United States to consider and grant
consent to reprocessing In advance'of the export of any
material (*material proposed to 'be exported'). Thus, the
provision sakes clear that consent to reprocessing may be.
granted a considerable tine in advance of the tine when
reprocessing may be necessary. Often, In the normal course of
reactor operation, material exported from the United States
would not be reprocessed for up to. nine years.

Section 1la(3) also contains a clause calling for
expedited approvals 'when the terms and conditions for such
actions are set forth in...(an] agreement for cooperation'.

-The Senate report on the ENPA makes a similar statement (page
10, Senate Report no. 95-467*,October 3, 1977). however,
neither addresses the scope or duration of U.S. approvals, and
thus neither constitutes a limitation on the authority to
provide advance programmatic approvals.

Moreover, there is no substentive.difference between a
commitment In an agreement for cooperation to approve
reprocessing or retransfers for reprocessing under specified
conditions and actually granting the approval In the agreement
subject to the continued existence of those same conditions.
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Robert H. Hunter. 9sq.
Assistant General Counsel
Office of General Counsel
United States General Accounting

Office
Washington, D.C. 20545

Dear Hr. Hunters

The Secretary has asked me to respond to your letter of
September 27, 1985, concerning several provisions of the Nuclear
Non-Proliferation Act of 1978. The numbered paragraphs below
correspond to the numbered questions in your letter.

"Advance" Approvals

1. We believe that consent for subsequent retransfte or
reprocessing say be contained in or attached to an agreement for
cooperation, and that such an agreement does not require a
Presidential waiver. For such a situation, the executive Branch
has developed an approach which in substance meets all the
requirements in both Section 123 and Section 131 for
determinations and procedural steps, including the requirement in
Section 131(a)(1) for interagency consultation.

2. Yes.

3. The proliferation implications depend upon the specific
elements of the proposed transfers, not on whether the approval
is contained in or attached to the agreement itself or concluded
separately. The most likely reason for Including such approval
in an agreement, however. is to approve "programmatic* or
"generic" arangements, i.e., arrangements covering indeterminate
amounts of material over a long period of time. e.g.. for the
life of the agreement. The potential proliferation implications
of such approvals may be more serious, and are usually such more
difficult to discern, than approvals covering specific and
limited amounts of material on an individual basis. Depending
upon the specific circumstances, it is nonetheless possible that
long-term approvals may have positive net benefits for
non-prol iteration.

Subsequent Arrangements

1. This depends upon the content of the agreement, the
terns of the approval, and the procedures followed in submitting
the agreement to Congress.
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in both *ases, the United states provides consent in advance in
certain contingencies and retains its discretion to provide or
withhold consent In other contingencies.

There is no legislative history which speaks directly to
the Issue of what the' ter or scope of an approval of
reprocessing or retransfer for reprocessing may be. It has
been suggested that the Intent of the ENPA is that such
approvals be exeroised only on a 'case- byc-ases basis. The
term caseo-byocasoe does not appear in the statute and has no
statutory legal significance. Moreover, this suggestion begs
the question of what constitutes a aases i terms of duration
and Scops of activities that say be covered by the approval and
thus provides no guidance In the application of the lay.

As seen from section 131a(3), advance approvals are
permissible under the law. Further, there Is precedent for
advance approval covering programs of reprocessing. Approvals
for such programs at the Tokal -Nur facility In Japan vore
submitted for Congressional review and entered into force.
They are legallyilndistinguishable from the broader
programmatic advance consent arrangements the Administration Is
offering to Japan and 3UAATO4, contingent on the necessary
Information being provided and the necessary statutory findings
being made. if successfully negotiated, these advance consent
arrangements would be submitted for review by Congress as new
or amended agreements for 'cooperation prior to entry Into force.

international transactions, both In the nuclear field and
in non-nuclear flelds,'often need to be concluded on a long
term basis vhich specifies the terms under which future
retranfers and other transactions are permitted. Indeed, in
order to obtain the vide U.S. consent rights required for nev
or amended agreements for cooperatLon, the United States vill
In some cases have to enter Into commitments In advance
detailing the activities for which U.S. consent IS given. The
UNPA recognLzes this reality.

in sun, the law (sections 123 and 127 of the atomic nergy
hot) requLres only that the United States have reprocessing and
retransfer approval rights. so provision precludes the United
states from granting approvals In advance or for a specified
duration or limits the scope of such approvals. in the absence
of any such statutory limitations, and in view of the language
of section 131a(3)1 It is clearly lawful for the U.S.
Government to provide advance programatic consent to
reptocessing and to retransfers for reprocessing, provided, of
course, that the necessary statutory findings are made and
continue to be net and the required statutory procedures,
Including Congressional review, are followed.
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GENERAL COUNSEL OF rHV APARTMENT O OWNlS

wasNPO5M, O.C $03

aRobert H. Hunter, Esq.
Assistant General Counsel
office of General Counsel
United States General Accounting

Office
Washington, D.C. 20S48

Dear Hr. Hunters _

The Secretary has asked so to respond to your letter of
September 27. 1985, concerning several provisions of the nuclear
on-Proliferation Act of 1978. The numbered paragraphs below
correspond to the numbered questions in your letter.

*Advance" A2pprovals

1. We believe that consent for subsequent retransfer or
reprocessing may be contained in or attached to an agreement fot
cooperation, and that such an agreement does not require a
Presidential waiver. For such a situation, the Ezecutive branch
has developed an approach which in substance meets all the
requirements in both Section 123 and Section 131 for
determinations and procedural steps, including the requirement in
Section 131(a)(L) for interagency consultation.

2. Yes.

3. The 1proliferatiortimplicatione depend upon the specific
elements of the proposed transfers, not on whether the approval -
is contained in or attached to the agreement itself or concluded
separately. The most likely reason for imluding such approval
in an agreement, however, is to approve "programmaticO or
"generic" arrangements, i.e., arrangements covering indeterminate
amounts of material over a long period of time, e.g., for the
life of the agreement. The potential proliferation implications
of such approvals may be more serious, and are usually such more
difficult to discern, than approvals covering specific and
limited amounts of material on an individual basis. Depending
upon the specif!e circumstances, it is nonetheless possible that
long-term approval., may have positive net benefits for
non-proliferation. ,

Subsequent arrangements

1. TIhs depends upon the content of the agreement, the
terms of the approval, and the procedures followed in submitting
the agreement to Congress.

r /,
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2. Where approval is granted in the original agreements the
Executive rane has developed an approach which in substancemoots all the requirements in both Section 123 and Section 131
for determination* and procedural steps, including the

.... requirement in Section 13l(a)(l) (or interagency consultation.

Timely Warning

1. "Timely warning" has two *lesentst first, it refers to
warin time, i.e., the interval between the time when the U.S.
reci 1es Tl"i ca tons that a diversion has occured or i intended
and the time when the material could be assembled into anexplosive device and, second, it refers to the timelingle of thewarning. With respect to the first element many actors may be
considered. e.g.,

the amount, type, forar-and location of the
materials,

the facilities available to convert the
material to weapons-.useable forms and to
assemble a device,

-- the resources, including scientific and
technical resources and personnel, to design,
test and manufacture all of the components of a
device,

-- the existence and frequency of access to
relevant material and. facilities by safeguards -
inspectors or other sources of warning and

-- the likelihood and timing of warning to the
U.S. in the eviont that a diversion is detected
by any source.

The second element -- the timeliness of the warning -- involves
both technical and non-technical judgments, including judgments
about the diplomatic relationships and influence the U.S. has
with the country in question.

2. We regard the wring time element of mtimsly warning'
as primarily technical, o ilut the t inctLone between technical
and political factors may not always be clearcut. For example,
multinational ownership of the facility in which nuclear material
is located could increase the probability of early warning of a
diversion for reasons which are both technical and political.
The important distinction is whether a given factor would providewarning to the U.S. of an actual or intended diversion and when.
Political factors may be taken into account in considering
warning time but only when such factors in a particular situation
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increase or decrease the interval between the time the U.S.
receives indications that a diversion has occurred or is intended
and the time when the material could be assembled into an
explosive deitce. General consideration s uch as political
stability an eurreat non-proliferation .ttitudes and policies
say serve as Indicators of a country's proclivity to acquire
nuclear weapons. but they cannot provide specific warning of a
diversion of nuclear material, and are not in our view relevant
to warning tims. Such factors are highly relevant, on the other

-hand, to determinations concerning increased risk of
proliferation.

3. See the two immrltately preceding responses. Note that
"timely warning* Is only one factor (albeit the factor to be
given "foremost considerationO) In making the determination
concerning increased risk of proliferation required by Section
131. Other factors are listed in the Senate Report on the UNPA,
and include such factors as whether the recipient is committed to
non-proliferation, whether it has a.stable government, whether it
is militarily secure, etc. These are political factors to be
considered in addition to timely warning. It is not possible to
give timely warning "foremost consideration" *unless it is
different from the other factors and considered separately. Any
other interpretation wou'd require these political factors to be
counted twice.

4. The concept of a "timely warning" is not found in the
IME safeguards system. The objective of ZAD safeguards, as
defined in NPT-typs safeguards agreementa, is the "timely
detection" of diversion of significant quantities of nuclear
material. AKEA safeguards alone can provide the U.S. with
"timely warning" in certain circumstances, but it is not their
stated purpose to do so nor are they the only means at U.S.
disposal in considering "timely warning.*

5. & 6. The Department of Defense plays only a consultative
role in approving retransfers. This question is more
appropriately addressed to the Department of Energy and the
Department of State.

chapman D. Cox
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UNITED STATES GENERAL ACCOUNTING OFFICE
WASHINGTON, DAL. MM4

September 27, 1985
S-219616

The Honorable George P. Shults

The Secretary of State

Dear Mr. Secretary:

We have received a congressional inquiry requesting our
review of several of the provisions of the Nuclear Non-
Proliferation Act (NNPA) of 1978., Two major issues were
raised. First the legality of providing advance approvals for
retransfer for reprocessing of U.S. origin, spent fuel in
agreements for cooperation. Second, an interpretation of the
test by which the executive branch determines that a proposed
retransfer for reprocessing or return of plutonium will not
significantly increase the risk of proliferation. We would
appreciate receiving the Department's views on these matters.

The first issue concerns the recent execution by the
executive branch of three agreements for cooperation with
Sweden, Norway* and Finland which contain advance approvals
for retransfers for reprocessing of U.S. origin spent fuel as
long as the reprocessing is done in Great Britain or France.
Section 123 of the Atomic Energy Act (Act) as amended by the
NNPA authorizes the President to enter into agreements for
cooperation subject to various criteria and restrictions.
4; U.S.C. S 2153. Section 123a lists nine requirements that
must be included in an agreement unless specifically waived by
the President. 42 U.S.C. S 2153(a). Two of these are
relevant to the issue of advance approval. Section 123a(5) of
the Act provides that agreements for cooperation shall include
a requirement that no material supplied unoer an agreement and
no "material produced through the use of any * * * material
transfered pursuant to the agreement, will * * * be trans-
ferred * * * beyond the jurisdiction or control of the
cooperating party without the consent of the United States."
Similarly, section 123a(7) provides:

"* * * no material transferred pursuant to the
agreement for cooperation and no material used
in or produced through the use of any material,
production facility, or utilization facility

%, ": - /
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transferred pursuant to the agreement for coop-
sration will be reprocessed enriched or (in
the case of plutonium, uranium 233, or uranium
enriched to greater than 20 percent in the
isotope 235, or other nuclear materials which
have been irradiated) otherwise altered in form
or content without the prior approval of the
United States. 42 U.S.C. S 2153(a)(7)
(emphasis added).

in view of these requirements, do you think that:

1. A presidential waiver would be required prior to
entering into an agreement for cooperation that contained an
advance approval?

2. An agreement that specifies that spent nuclear fuel
will be transferred or reprocessed only if "the parties agree*
and that also incorporate Minutes that provide the advance
approval meet the requirement of sections 123(a)(5) and (7)?

3. There are proliferation implications in including
advance approval -in an agreement?

The Atomic Energy Act as amended by the NNPA also pro-
vides specific procedures and standards for reviewing subse-
quent arrangements such as requests to retransfer reactor fuel
for purposes of reprocessing subject to agreements for cooper-
ation. 42 U.S.C. S 2160. Specifically section 131 (a)(1) of
the Act provides:

"(1) Prior tO entering into any proposed
subsequent arrangement under an agreement for
cooperation * * * the Secretary of Energy shall
obtain the concurrence of the Secretary of
State and shall consult with the Director, the
Commission, and the Secretary of Defense: Pro-
vided, That the Secretary of State shall have
the leading role in any negotiations of a
policy nature pertaining to any proposed subse-
quent arrangement regarding arrangements for
the storage or disposition of irradiated fuel
elements or approvals for the transfer, for
which prior approval is required under an
agreement for cooperation, by a recipient of
source or special nuclear material, production
or utilization facilities, or nuclear technol-
ogy. Notice of any proposed subsequent
-arrangement shall be published in the Federal

-2-
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Register, together with the written determina-
tion of the Secretary of Energy tKW1"such
arrangement will not be inimical to the common
defense and security, and such proposed subse-
quent arrangement shall not take effect before
fifteen days after publication. Whenever the
Director declares that he intends to prepare a
Nuclear Proliferation Assessment Statement pur-
suant to paragraph (2) of this subsection,
notice of the proposed subsequent arrangement
which is the subject, of the Director's declara-
tion shall not be published until after the
receipt by the Secretary of Energy of such
Statement or the expiration of the time
authorized by subsection (c) of this section
for the preparation such Statement, whichever
occurs first.*

Since the Act provides specific procedures for subsequent
arrangements, would you comment on whether:

1. An agreement that contains ah advance approval cir-
cumvents the legislative design of the Act?

2. The requirements of section 131 for reviewing a sub-
sequent arrangement are met when the approval is granted in
the original agreement. Specifically adoress the requirements
of consultation with the Secretary of Defensep publication in
the Federal Registarr advance report to Congress prior to
entry into the agreimentr and determination of the increased
risk of proliferato"T the subsequent agreement is entered
into.,

The second issue concerns the test by which the executive
branch determines that a proposed retransfer for reprocessing
or return of plutonium will not result in a significant
increase of risk of proliferation. The Act as amended pro-
vides that in determining whether a proposed subsequent
arrangement will result in such a significant increase of
risk# 'foremost' consideration will be given to whether the
United States will receive "timely warning" of a diversion.
42 U.S.C. S 2160(2)(b)(2). There has been much debate over
the interpretation of "timely warning-. To aid us in our
inquiry we would like your comments on:

1. What are the factors that are used in determining
'timely warning?"

-3-
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2. Whether the "timely warning" analysis is a technical
analysis or & political determination?

3. Nay political factors be included in the "timely
warning" analysis? if so, what is the legal basis for their
inclusion and what weight are they given?

4. How does the 'timely warning" analysis relate to the
International Atomic Energy Agency's use of "timely detection"
assessment?

5. Now is Congress informed of the factors and their
weight that went into the test of whether a particular
retransfer will significantly increase the risk of prolifera-
tion? Is there any written record of the determination?

6. What particular factors went into the determination
of "timely warning" with respect to the retransfer request of
Japan and Switzerland? What weight was each factor given?
Was the analysis of "timely warning" on the technical capabil-
ities of each country involved? Did political factors impact
on the determination of "timely warning?" How was the final
determination that the retransfer would not significantly
increase the risk'of proliferation reached?

In view of the congressional interest in these issues, we
would appreciate your response as soon as possible but no
later than October 25, 1985. Any questions may be addressed
to Mindi Weisenbloom (275-5544) of this Office. Please advise
her of the name and telephone number of your point of contact
on this matter.

Sincerely yours,

Kobert H. Hunter
assistantt General Counsel

46
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APPENDIX 7

CoR oNs To LEAL REvIW Ar'I'AcJm To PREm SD 'sEN Lwr
OF JANUARY 29, 1988, SuBMrrE ON Fza uAaY 5, 1988

Chief Counsel, Committee on Foreign Affairs
United States House of Representatives

Subject: Corrections to Legal Review Attached to
President's Letter of January 29, 1988 to the

Chairman, Committee on Foreign Affairs, United
States House of Representatives

The following are corrections to the Review of Congressional

Legal Concerns About the Agreement 1or Peaceful Nuclear

Cooperation with Japan attached to the President's letter of

January 29, 1988 to the Chairman, Committee on Foreign Affairs,

United States House of Representatives:

-- On page 3 of the Review, second full paragraph, the

sentence beginning "In this case,...", the word

"comments" should be commitmentss". A corrected page

of the Review is at Tab A.
3

On page 5 of the Review, second paragraph, the second

line, the phrase "...of subsequent arrangements
for...", should be "...in order to approve subsequent

arrangements for...". A corrected page 5 of the Review
is at Tab B.

The first enclosure to the Review, the letter to Robert

H. Hunter, Esquire from Ronald J. Bettauer dated

December 3, 1985, includes a two-page attachment

entitled, "Advance Consent Arrangements Are Legally

Permissible". The second page was inadvertently

omitted from the copy sent to the Committee. The

omitted page is provided at Tab C.

I would appreciate your assistance in providing these 
corrections

to the Chairman, as well as Committee members and staff.

APaul Schott Stevens
Executive Secretary

Attachments
Tab A Corrected Page 3 of the Review
Tab B Corrected Page 5 of the Review

Tab C Omitted Page toNFirst Enclosure
of the Review

800



301

3

Agreement, except that they were subject to less congressional
review since they were not included in an agreement for
cooperation.

Each of the consents provided in the new Japan Agreement has been
evaluated to ensure it meets all the substantive and procedural
requirements for agreements for cooperation under Section 123 of
the Atomic Energy Act and for subsequent arrangements under
Section 131 of the Act.-Thus, even if it is assumed that consent
rights may only be exercised as "subsequent arrangements," the
approvals contained in the Japan Agreement satisfy the
requirements for subsequent arrangements. This is described in
detail in the *Analysis of Consents and Approvals Agreed Upon in
Conjunction with the Proposed New Agreement" submitted to
Congress with the Agreement (pp. 304-308, H.Doc. 100-128).

In sum, therefore, we conclude that the law (Sections 123, 127
and 131 of the Atomic Energy Act) authorizes and does not
preclude the United States from granting long-term approvals for
peaceful nuclear activities by cooperating partners under defined
conditions, and that such approvals may be contained in new or
amended agreements for cooperation submitted to Congress pursuant
to Section 123 without an exemption. Whether the particuler
approvals contained in an agreement for cooperation satisfy legal
requirements depends, as ir true for approvals granted outside an
agreement, upon the specific features of the agreement and
compliance with the requirements for interagency and congres-
sional review. Tn this case, approvals are given on the basis
that, inter alia, Japan has ma4q-ef fective and comprehensive
non-prier~rat-on commitments; reprocessing or plutonium use must
take place in facilities subject to safeguards acceptable to the
United States, and under adequate physical security; Japan must
provide the United States with a complete accounting of all
plutonium subject to the Agreement on a regular basis; and, the
United States may suspend its consent in whole or in part at any
time to prevent a significant increase in risk of nuclear
proliferation or in the threat to its national security. In our
judgment the inclusion of long-term approvals in the Agreement on
this basis is not incompatible with Sections 123 and 131 of the
Atomic Energy Act.

2. National Security. The President has approved and
authorized th election of the proposed Aareement for
Cooperation with Japan and has made the required statutory
determination that the performance of the Agreement "will
promote, and will not constitute an unreasonable risk to, the
common defense and security." See Section 123b. of the Atomic

3
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3. "Timely Warning. The congressional letters state that
their signatories fid fault with the Administration's assessment
of the "timely warning" element in Section 131b.(2) of the Atomic
Energy Act and assert that this factor is intended to be
exclusively a "technically-based criterion". The SFRC letter
states that the criterion is to be judged in light of-the
"workability of safeguards and physical security measures." The
letter from HFAC members refers only to safeguards.

Sections 131b.(2) and (3) of the Atomic Energy Act require that
the Secretary of Energy, in order to approve subsequent
arrangements for reprocessing or retransfer of plutonium, must
reach the judgment that the proposed activities will not result
in a significant increase of the risk of proliferation beyond
that which exists at the time that approval is requested. In
making such determinations, the statute requires that foremost
consideration be given to "whether or not the reprocessing or
retransfer will take place under conditions that will ensure
timely warning to the United States of any diversion well in
advance of the time at which the non-nuclear weapon state could
transform the diverted material into a nuclear explosive device."

Neither the legislative history of the Atomic Energy Act nor the
language of the Act itself specifies that the consideration of
"timely warning" is limited to technical factors, or that the
only relevant considerations relate to safeguards and/or physical
security. Similarly, neither *he Act nor its history requires a
specific finding of "timely warning" in the assessment of whether
proposed activities would pose a significant increase in the risk
of proliferation. Accordingly, it is appropriate when addressing
"timely warning" to take into consideration those factors that,
in a particular situation, will increase or decrease the interval
between the time that the United States receives indications that
a diversion has occurred or is intended and the time that the
material could be assembled into a nuclear explosive device.
Warning may come either before or after diversion, and the United
States may become aware of the possibility of a diversion by many
means, some technical (such as a safeguards violation) and some
non-technical (such as a renunciation of the Nuclear
Non-Proliferation Treaty). The view that "timely warning" can be
provided by both technical and non-technical factors together was
formally conveyed to the General Accounting Office by the
Departments of State, Defense, and Energy and the Arms Control
and Disarmament Agency in 1985 (see attachment as stated).
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in both cases, the United Atates provides consent in advance in
certain contingencies and retains its discretion to provide or
withhold consent in other contingencies.

Theie is no legislative history which speaks directly to
the issue of what the term or scope of an approval of
reprocessing or retransfer for reprocessing may be. it has
been suggested that the intent of the UNPA is that such
approvals be exercised only on a *case-by-case' basis. The
term "case-by-case" does not appear in the statute and has no
statutory legal significance. Moreover, this suggestion begs
the question of what constitutes a 'case' in terms of duration
and scope of activities that may be covered by the approval and
thus provides no guidance in the application of the law.

As seen from section 131a(3), advance approvals are
permissible under the law. Further, there is precedent for
advance approval covering programs of reprocessing. Approvals
for such programs at the Tokai-Mura facility in Japan were
submitted for Congressional review and entered into force.
They are legally indistinguishable from the broader
programmatic advance consent arrangements the Administration is
offering to Japan and EURATOM, contingent on the necessary
information being provided and the necessary statutory findings
being made. If successfully negotiated, these advance consent
arrangements would be submitted for revieww by Congress as new
or amended agreements for cooperation prior to entry into force.

international transactionsi both in the nuclear field and
in non-nuclear fields, often need to be concluded on a long
term basis which specifies the terms under which future
retranfers and other transactions are permitted. Indeed, in
order to obtain the wide U.S. consent rights required for new
or amended agreements for cooperation, the United States will
in some cases have to enter into commitments in advance
detailing the activities for which U.S. consent is given. The
NNPA recognizes this reality.

In sum, the law (sections 123 and 127 of the Atomic Energy
Act) requires only that the United States have reprocessing and
retransfer approval rights. No provision precludes the United
States from granting approvals in advance or for a specified
duration or limits the scope of such approvals. In the absence
of any such statutory limitations, and in view of the language
of section 131a(3), it is clearly lawful for the U.S.
Government to provide advance programmatic consent to
reprocessing and to retransfers for reprocessing, provided, of
course, that the necessary statutory findings are made and
continue to be met and the required statutory procedures,
including Congressional review, are followed.
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STATE DEPARTmENT RVIW OF U.S. CONsENT RIGwm UNDzR
PROPOSED vs. EkISIo AGREEMENT

Bass for US Consent for Use of US-origin
1xisting-and Future Facilities
In ew S-ap~an Peaceful-Mucleal

Cooperation Agreement

Under the proposed US agreement with Japan on peaceful
nuclear cooperation, US gives its advance, long-term consent to
the reprocessing of nuclear material subject to the agreement
and to the use of recovered plutonium based on a determination
that these activities will not result in a significant increase
in the risk of proliferation and will not be inimical to the
common defense and security and subject to a US right of
suspension if these determinations no longer apply. The
inclusion of existing and future facilities is based on the
following factors.

Existing Facilities Future Facilities

1. US-Japanese security alliance

2. Effective Japanese non-
proliferation commitments

3. Acceptable Japanese non-
proliferation behavior
including compliance with
agreement, safeguards
agreements and export
behavior

4. Japanese commitments on
adequate physical protection

5. Effective implementation of
physical protection measures

6. Japanese commitments to
effective safeguards

7. US knowledge of safeguards
approach used by the IAEA
at existing facilities

Same

Same

Same

Same

Same

Same

Effective safeguards
must be applied. This
requirement may be
satisfied in one of
following ways:

4f
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a) applicable
safeguards are being
applied to Japanese
facilities already
approved or

b) assurance'that
safeguards ackangeaent
with the ZAB&:is In
accordance vith agreed
safeguards codcept, and
evidence to sUpport
assurances Or

c) provisional
safeguards determined
to be adequate by the
us.

8. US-fall-back safeguards
right if ZAzA is not
or will not apply
safeguards

9. Knowledge through
consultations and general
ZARA safeguards approach
of actual implementation of
safeguards

10. Continuous consultation
safeguards and physical
protection

11. Reporting on Japanese
program and provision
of information on
location, stocks and
flows of plutonium at
each facility

12. Any plutonium concerned
must stay at agreed
facilities unless US
agrees to further
transfers.

on

Same

Same

Same

Same

Same

eij
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13. Right to suspend consent
if US determines a
significant increase of
proliferation risk or
threat to its national
security

14. US right to suspend all
cooperation and to
require return if Japan
breaches agreement for
cooperation or any
safeguards agreement or
detonates a nuclear
explosive device

306
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Same



-JaMn fecful O2opratim Agreement

Existing A2!eetent
(1968, as medd
1972 aid 1973)

1. ]AM safeguards
on US exports

2. MM safeguards
on all Japanese
activities as a
condition of U8
exports

3. Peaceful Use
assurance for
US exports

4. Fallback U.S.
safeguards if 14M
not applying
safeguards

5. US consent right
on storage of weapons
usable materials

y

Ye
Yes

NO Yes

NO use of transferred
items or special nuclear
material produced
through their use for
atomic weapons or
research on or develop-
ment of atomic weapons
or any other military
purpose.

Yes

Applies only to facilities
for storage of nuclear
material "not required for
atcic energy programs
in Japan" and only when IAm
is not applying safeguards.

Also covers nuclear
material used in -

transferred item.
Precludes all nuclear
explosives: Explicit
reoognition of no
difference between
nuclear weapons and
nuclear explosive
devices for all pur-
poses under agreement.

Yes

US has right of approval
over all storage
facilities for weapons
usable materials.
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6. US consent right
on reprocesing

7. US consent right
on alteration in
form or content of
special fissionable
material

Only for US suplied
material for Japanese
facilities. US right
limited to determining
whether safeguards
pursuant to the agree-
mant may be effectively
applied.

Same as for reprocessing
but only applicable to
irradiated fuel received
from US.

8. US consent right
on enrichment

9. Physical Protection
assurance

10. US right
of return

Basic right applies only
to US-supplied special
nuclear material, if
Japan terminates the
applicable IAa safeguards
agreement and only after
Japan has been given
sufficient notice to
arrange for alternative
source of power. A
broader return right may
only apply when lAM is
not applying safeguards
and US is applying fall-
back safeguards.

Also coverstspecal -
nuclear material
used in or throughh
the use of U.S.
supplied mderator
material, nuclear
material, or equipment.
No limit on factors U.S.
may consider.

Owers US-supplied
plutonium, U-233, HEU
and irradiated nuclear
material, and such
material used in or
produced through
the use of US-supplied
moderator material,
nuclear material or
equipment. No limit
on factors US may
consider.

Yes (20% or above)

Yes

Applies to all US-
supplied items and
special nuclear
material produced
through their use.
Applies if Japan
terminates or violates
any IA safeguards
agreement, detonates
a device or does not
omply with the

agreement or an
arbitral decision
wuder the agreemt.

4,
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Existing Agreement

11. Us consent
right on retransfers

12. Perpetuity of
consent rights and
guarantees if
agreement is
suspended or
terminated for
any reason

13. Consultation
and exchanges of
information on
safeguards and
physical protection

14. Tracking and
accounting of
nuclear material
subject to the
agreement

15. Definition of
safeguards require-
ments for Pu
facilities

Applies explicitly only
to US-supplied itesi
and not to special
nuclear material
produced through US
supplied material
(although Japan has
Interpreted agreement
to cover produced
material).

Silent. 2tis is
unilateral US
interpretation.

Silent

Silent, except when
US is applying
fall-back safeguards.

US and Japan must determine
jointly for Japanese
facilities that safeguards
may be applied effectively
to reprocessing facilities
and facilities for
alteration in form or
content.

ow Agreement

Applies expgicitly
to both U*Sf-
suplied items and
special nucear
material ploduoed
through U.S.-supplied
moderator material,
nuclear material, or
equiprsnt.

Explicitly establishes
perpetuity for all
relevant consent
rights and guarantees.

Seven separate
provisions for
consultations
including mandatory
consultations on
safeguards and
physical protection.

Extensive reporting
on nuclear materials,
including stocks and
flows of plutonium.

Separate safeguards
requirements for
reprocessing, Pu
storage, Pu conversion,
fuel fabrication
facilities and
reactors,

-3-
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listing Agrearmt New AVremet

16. Right to suspend
consent for
reprocessing and
use of plutonium

Silent. Subsequent
arrangements have not
been subject to right
of revocation.

Unilateral light to
suspend ctn*et
in whole or.in part
at any ti if Us
determines
continuation of
consent poses
significant in-
creased proliferation
risk or national
security threat.
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Conditions for Including Future Facilities
within US Long Term Consent Arrangement

Future facilities, such as reprocessing plants, may be
added to the Japanese program covered by long term, advance
consent given by the United States under the proposed US-Japan
Agreement for Peaceful Nuclear Cooperation if and only if the
following conditions are met:

1) Japan must provide the United States with detailed
information concerning the facility (Article 2(2)(a)(i) and
(ii) of the Implementing Agreement)j

)' 2) the physical protection measures required by the
Agreement must be applied to the facility (Article
2(2) (a) (iii), Implementing Agreement),

3) a safeguards facility attachment or arrangement for-a4-
hoc inspection must have been agreed upon with the
T"ternational Atomic Energy Agency (IAEA) (Article 2(2)(a)(iii)
of the Implementing Agreement):

4) these safeguards must either be in accordance with a)
safeguards which the United States has already accepted for a
similar facility in Japan, Article 2(a) (iii) of the
Implementing Agreement and Article 2 (b)(ii) or b) a safeguards
concept agreed to by the United States or c) provisional
safeguards agreed to by the United States (Article 2 (2)(b),
Article 2 (4)(b) and paragraph 5 of the Agreed Minutes of the
Implementing Agreement;

5) Japan must provide the United States with a description
of the key elements of the safeguards arrangement to enable the
US to confirm that it Is in conformity with the agreed
safeguards concept (Article 2(2)'(b), and paragraph 5 of the
Agreed Minutes to the Implementing Agreement):

6) all plutonium produced at the facility must remain at
the facility or at other facilities approved by the US.
(Article 1(4) of the Implementing Agreement): and

7) all activities and inventories of plutonium of the
facility must be reported regularly to the US. (Paragraph l(a)
of the Agreed Mindte of the Implementing Agreement and Note
329/SCNE).

As with all approvals, the United States may suspend its
consent in whole or in part to prevent a significant increase
in the risk of nuclear proliferation or in the threat to its
national security.
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APPENDIX 9

LrrzR FROM NRC CHAIRMAN ZECH TO SENATOR JOHN GLENN AND

ATrACJ-MEMN TMERETO oN NRC VWIwS CONCERNING TH PROPOSED
U.S.-JAIAN AGRm mT-FOR NUCLEAR COOPERATON, JANUARY 11,
1988

CHAIRMAN January 11# 1988

The Honorable John Glenn, Chairman
Committee on Governmental Affairs
United States Senate
Washington, 0. C. 20510

Dear Hr. Chairman:

In response to your letter of November 19, 1987, 1 am enclosing
the NRC Rebuttal-to State/DOE/ACDA Comments on NRC views
concerning the proposed U.S./Japan Agreement for Nuclear
Cooperation. Also enclosed is a copy of the Commission's
letter to the State Department commenting on procedures State
used in negotiating the Agreement.

Your letter also requested copies of all relevant documents
that set forth and formed the basis of the Commission's
recommendations concerning the agreement. In response
to this re uest, I am enc osirg two documents, SECY-87-134A
and SECY-87-1345. We have identified several more documents
relevant to your request. The~e documents contain classified
information provided by other agencies. In accordance with
the third-agency rule, the Commission has asked the Executive
Branch for permission to release these documents to Congress
but has not yet received a response. We will keep you informed
of the status of our request.

Sincerely,

Enclosures:
1. NRC Rebuttal to State/DOE/ACDA Comments
2. Letter to State, 7/27/87, with enclosure

Letter to the President, 7/27/87
3. SECY-87-134A, 6/15/87
4. SECY-87-1340, 7/2/87

cc: Senator William V. Roth, Jr.
Senate Committee on Foreign Relations
House Committee on Foreign Affairs
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NRC Rebuttal to State/DOE/ACOA
Comments on NRC views

The Comission appreciates the extensive comments provided by State, DOE,

and ACDA on the concerns raised in our July 279 1987 letter to the

President. Nany of these comments provide new information regarding our

stated concerns. Our rebuttal to the State, DOE, and ACDA comments on our

views are as follows:

Comments Nos. I and 2: Safeguards for Future Japanese Plutonium Facilities

State, DOE, and ACDA views support the NRC position that safeguards approaches

for future Japanese plutonium facilities are not yet developed, tested or

ready for implementation. As such, it is difficult to assure the effective

performance of such new approaches. The Commission is not insisting that the

safeguards measures for new facilities be fully developed as a condition for

granting long term, programatic approval for use of U.S. controlled plutonium

in Japan. NRC's basic objection is that at the present time not enough is

known about future JAEA safeguarding capabilities in the large plutonium

facilities envisioned by Japan. We recognize that the JAEA will do its best to

safeguard these facilities. However, we have concerns that based on current

international safeguards as applied to an 800 ton per year reprocessing

facility, 200-300 kilograms of plutonium could remain unaccounted for each

year. Also we question whether an exchange of notes prior to operation (not

construction) of such a facility is all that is needed to give the U.S.

confidence that all material under its control remains in peaceful,

safeguarded use. The Commission does not presume that a U.S. approval
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decision should be delayed until after future plants are constructed.

Rather, the Comission is suggesting that such decisions should be made on

a case-by-case basis, based on the design of the facility and taking into

account more timely information on available safeguards technology.

In summary, technical constraints may make it impossible for the IAEA to

achieve its current degree of safeguards effectiveness in Japan's proposed

new large bulk-handling plutonium facilities. This does not necessarily

mean that the new safeguards measures yet to be developed for these new

facilities will be Inadeqvate. However, sthe Commission believes that the U.S.

Government should not comit itself, as the proposed Agreement does, to giving

programmatic approval for the;e facilities when extensive effort is still

required to develop acceptable safeguards measures.

Comment No. 3 Further Renegotiation of the Agreement

The Comission agrees with the Department of State that entering into a

new agreement for cooperation with Japan at an early date is important.

Nonetheless, because the current agreement does not expire until 2003,

there is time to negotiate an agreement that would satisfy NRC's concerns.

Comment No. 4 Return of Plutonium to Japan

On another matter, the Atomic Energy Act requires that the United States

retain the right to require that foreign countries return plutonium

produced through the use of U.S. transferred nuclear material or complete



nuclear facilities. The proposed agreement appears to go beyond legal

requirements contained In the Atomic Energy Act in that it makes this

requirement reciprocal and refers not only to nuclear material and complete

nuclear facilities, but also to components. The Commission does not support

the provision in the agreement giving japan the right to require the U.S.

to return any plutonium produced in U.S. facilities that use Japanese

components. The Comission questions the nonproliferation policy rationale

of a provision whereby a nuclear weapons state would return plutonium to a

non-nuclear weapons state. The Commission believes that this could be

unwise, even If the particular circumstances under which this might take

place are extremely unlikely. Accordingly, this proposed agreement, in

extending reciprocal return rights to Japan, goes beyond legal requirements

and might not be prudent.

Cg Ments Nos. 5 and 6: Suspension Rights in Agreement

The Commission welcomes the Executive Branch's additional assurances in

their comments that the provision for arbitration is not mandatory and that

U.S. suspension rights will continue to be subject to a unilateral U.S.

determination. This resolves our concerns.

However, when considering bases for suspension of an agreement, the Comission

believes consideration of Japan's economic issues or impacts should be

subordinate to consideration of U.S. national security and nonproliferation

issues. We do not know if this is the intent of the Executive Branch.

Additionally, with regard to the possible precedent set by this agreement

in tying suspensions to economic considerations, the U.S. may have difficulty

84-594-88 -11
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arguing that one non-nuclear weapon state's economic Interests are

appropriate In so agreement, but a second non-nuclear weapon state's are

not,

comment No. 7: Tracking Com°nents

The Executive Branch comments still do not rule out the possibility of

placing Japanese component exports to the U.S. under the terms of the

proposed Agreemnt, thereby imposing complicated and expensive regulatory

burdens on the U.S. and on the private sect:.-. There is no statutory

(NNPA) requirement to place component exports under the terms of an

Agreement for Cooperation. The Executive Branch emphasizes in its comments

the importance of the nonproliferation benefits with respect to U.S.

component exports to Japan, and implies that this Justifies the imposition

of the reciprocal regulatory burden on the U.S. The Comission questions

these Judgments, particularly in the absence of any statutory requirement

for the imposition of any tracking or reporting burdens with respect to

U.S. component exports to Japan. More generally, the Commission is

concerned that the Executive Branch appears to have lost sight of the basic

commitment the U.S. made several years ago to forego bilateral "safeguards*

inspection and reporting rights in favor of multilateral IAEA safeguards

arrangements. Instead, we now have before us an extremly complicated

agreement with one of our closest allies which imposes significant and

expensive bilateral tracking and reporting requirements vis-a-vis the U.S.

and Japan in addition to maintaining the existing IAEA safeguards regime.

The Commission questions whether this is a proper allocation of our limited

nonproliferation resources.

S 
'A.
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'9' UNITED STATES
NUCLEAR REGULATORY COMMISSION** WAV"NOTO01. 0. C .I

July 27, 1987

CHAIRMAN

The Honorable Richard T. Kennedy
Ambassador at Large
U. S. Department of State
Washington, D. C. 20520

Dear Ambassador Kennedy:

Enclosed for transmittal to the President are the comments
of the Nuclear Regulatory Commission (NRC) on the proposed
Agreement for Nuclear Cooperation Between the United States
and Japan Concerning Peaceful Uses of Nuclear Energy.

There is one matter which we would like to draw to your
attention. The Commission is concerned about its exclusion
from essentially all aspects of the negotiations on this
Agreement. Our concern arises particularly in this case
where the implementation of key provisions of the proposed
Agreement is the direct responsibility of the NRC. We
believe that many of the concerns expressed in our letter to
the President could have been addressed during the Agreement
negotiations. In order to assure that the consultation
requirements of Section 123 of the Atomic Energy Act are
meaningfully satisfied, NRC must be fully informed during
the course of future negotiations with other countries and
be consulted prior to formally proposing draft Agreements to
other countries.

I look forward to establishing mutually agreeable
arrangements for fuller NRC consultation on such proposed
Agreements.

Sincerely,

Lando W. ZechJr-.

Enclosure:
As Stated
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July 27, 198

Tho President
The White House
washington# D. C. 20500

Dear Mr. President:

The Nuclear Regulatory Commission (NRC) has reviewed the
proposed Agreement for:Cooperation between the United States
and Japan Concerning the Peaceful Uses of Nuclear Inergy and
provides the following comments.

The Commission recognizes the importance attached to the
relationship between the United States and Japan and has no
reason to question Japan's non-proliferation credentials.
Japan Is an important ally and a country with which we have
had long standing nuclear cooperation with for many years.
We are also aware of the need to establish and maintain the
United States as a reliable trading partner. However.
without modification, the Commission cannot recommend that
you approve the new Agreement. In reaching this
recommendation the Commission takes note of the fact that
the existing Agreement will not expire until the year 2003.

The Commission cannot support the provisions for advance
approval for plutonium use in future Japanse plutonium
facilities. The proposed safeguards measures for these
facilities have not been fully developed or routinely
utilized and may not provide an effective level of
safeguards when Implemented. At the large plutonium plants
that Japan plans to operate, this could result in safeguards
material accounting uncertainties of hundreds of kilograms
of plutonium. As a result, the Commission recommends the
Inclusion of advance consent provisions similar to those now
in the existing Agreement with Japan.

The Commission cannot support the provision which would give
Japan the right to require the United States to return any
plutonium produced in United States facilities that use
Japanese equipment or components. Under the terms of the
new Agreement, if the Government of Japan perceives that the
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United States has failed to ir-plement the terms of agreement
in good faith, determination of such failure nay be left to
an arbitral tribunal. The Com-ission does not believe.it is
in the United States national security interest to agree to
such a provision. In addition, the suspension rights in the
proposed Agreement appear to require more consultation ...
between both parties to the Agreement on matters such as
economic impact of suspension than is generally required in
similar agreements with other countries, thus creating an
unwarranted precedent with a non-nuclear weapons state.

The proposed Agreement provides for the tracking and
reporting of Japanese origin components and the plutonium
produced using these components. The Commission believes
the non-proliferation benefits to be gained from such
tracking and reporting may not be sufficient to justify the
requirement being placed on the United States nuclear
industry and the United States Government, particularly in
light of the fact that such component tracking and reporting
provisions are not required by the Nuclear Non-Proliferation
Act of 1978. In addition, until the Administrative
Arrangements for the recordkeeping, tagging and reporting
requirements associated with control of component imports
Into the United States are specified and justified, the
Commission will be unable to establish the necessary
regulations.

The Comuission is concerned over the process that resulted
in this Agreement and has sent a letter to the Department of
State to express our concerns.

I hope our comments will be helpful in your consideration of
the final proposed Agreement.

Sincerely,

Lando W. Ze J
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The Commissioners
(Information) SECY-8'-134A

Victor St.llo, Jr.
Executive Director for Operations

(U) Subject: US/JAPAN AGREEMENT FOR COOPERATION

Reference:

(U) Purpose:

SECY 87-134, US/Japan Agreement for Cooperation, dated June 2, 1987
To provide additional EDO views and comments on the subject
agreement and proposed letters to the Prestoent and Secretary of
State on the US/Japan Agreement.

(U) Discussion: Oh June 2. 1987, Harold R. Denton, Director, GPA forwarded to the
Commission an analysis of the subject Agremnt (SECY 87.134). In
SECY 87-134, Mr. Denton noted that the EDO was continuing to review
the Agreement and would provide additional views to the Comission.

(C) The staff has identified four Issues which I believe should be
highlighted to the President for his consideration of the final
US/Japan-Agreement. These issues are:

1. Advisability and rationale for giving Japan, a nonnuclear weapon
state, the right to require the U.S. to return plutonium produced
in U.S. facilities that used Japanese equipment or components if
the U.S. fails to implement fully the Agreement;

2. Adequacy of safeguards measures for timely detection of diversion
of plutonium at large scale plutonium facilities;

3. Inability of the NRC to estimate the !mpact and costs of imple-
menting the Agreement and the intent of NRC to pass along imple-
menting costs of the Agreement to the U.S. nuclear industry to
the extent possible; and

4. The applicability of the Agreement to persons and entities who
are not NRC licensees.

Declassified on:_ January 7. 1988
By Akithority: D.elusciffentf n or-n&Japanesi
By:LG_ Ten gjk,_2pp sc _& Trans rta jAoree.WMY:F n -- ra-I~ L: me

E. W. Brach, MSS ji et
42-74194

/.

June 15. 1987

For:

From:

POLICYH WISSUE_

m
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I.-e Counissftners

(U)

I6

Subject to the Commissions views on the above matters, you iray
wish to revise tte proposed letters to the President and the
Secretary of State (reference Enclosures 4 and 5 of SMCV 7-!34).
The EDO and staff are prepared to. discuss these issues and
proposed letters should the Com'iiss1on desire.

%.Executive D0 rector
for Operations

DISTRIBUTION:
Commissioners
OGC (H Street)
GPA
EDO
OGC (MNBB)
SECY

J.
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i.!y 2, 1967

(Notation Vote)

For:

Frm:

SubJect:

Reference:

Oiscussion:

The Comission

Harold R. Denton, Director
Office of Governmental and Pu A fa rs

US/JAPAN MRErMENT FOR COOPERATION

US/Japan Agreamnt for Cooperation (SECY 87-134 and 134A)

To provide, for omission consideration, a revised proposed
letter to the President with NRC views on the US/Japan
Agreement and a proposed letter to the Secrtwypf State.

As a result of Comissfon a tings with the Executive Sranch
on the proposed US/Japan Agrement for Cooperation, the
Comission requested that the staff revise the proposed
letter to the President. The revised proposed letter is
enclosed for. Commission consideration (Enclosure 1). Also
enclosed for consideration is a proposed letter to the
Secretary of State which expresses Comission concern over
its exclusion from the Agreement negotiations (Enclosure 2).

The EDO concurs In the revised proposed letters. OGC has no
legal objection.

D " *. " eclasstfication of Pr oSaMbosdat e t"

Enclosure:
1. Proposed SPA ltr to the President
2. Proposedtr to the Secretary of State

Contact: Carol-Eberhard, IPk * W O - 01MO f er
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Cos missioners' comments or consent should be provided directly
to the Office of the Secretary by c.o.b. Friday, July 17, 1987.

Commission Staff Office comments, if any, should be submitted
to the Commissioners NLT Friday, July 10, 1987, with an infor-
mation copy to the Office of te Secretary. If the paper is of
such a nature that it requires additional time for analytical
review and comment, the Commissioners and the Secretariat should
be apprised of when comments may be expected.

DISTRIBUTION :
Commissioners
OGC (H Street)
GP
EDO
SEC¥

16CNip
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Dear Mr.' President:

The Nuclear Regulatory Commission has completed its review of the proposed

Agreement for Cooperation between the U.S. and Jaoan concerning the Peaceful

Uses of Nuclear Energy. As a general comment, while we orefer the provisions of

the existing Agreement with Japan, which require prior U.S. approval of

plutonium use in new large Japanese nuclear facilities, we are aware that other

broader issues are involved in the new Agreement, such as establishing and

maintaining the U.S. as a reliable nuclear trading partner. We would also like

to draw your attention to several specific issues which we feel are worthy of

your careful consideration before deciding whether to give final approval to the

proposed Agreement.

The safeguards arrangements proposed in the concept papers for future Japanese

plutonium facilities are central to the Executive Branch's conclusion that the

proposed Agreement and its accompanying subsequent arrangements will meet the

statutory requirements of the Atomic Energy Act. The Commission as concerns

that the proposed safeguards measures, which have not been fully develooed or

routinely utilized, may not provide an effective level of safeguards when

implemented at a large plutonium facility. Conceivably, at the large plutonium

plants that Japan plans to operate, this could result in safeguards material

accounting uncertainties of hundreds of kilograms of plutonium. Accordingly,

the Commission strongly recommends that the U.S. and Japan accelerate the

development and demonstration of new international safeguards measures to

overcome the major technical safeguarding constraints for facilities that use

large quantities of separated plutonium.

- -
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Under the terms of the Agreement, if the U.S. fails to implement the Agreement
in good faith, the determination of which may be left to an arbitral tribunal,

then Japan would have the right to require the U.S. to return any plutonium

produced in U.S. facilities that used Japanese equipment or components. The

Commission questions whether it is in the U.S. national security interest to

agree to such a provision.

The Commission notes that the suspension rights which appear in the proposed

Agreement appear to require more consultation between both parties to the

Agrdemetnt on matters such as economic impact of suspension than is generally

true in nrevious agreements with other countries. The Commission is aware that
past actions by the U.S. may have induced Jar4n to seek to establish a high

threshold in this Agreement in order for Japan to be assured of continued,

reliable nuclear comrnerce with the U.S.

The proposed Agreement includes provisions for the tracking and reoorting of

components and the plutonium produced therefrom. We question whether the

nonproliferation benefits to be gained from such tracking and reportinq are

sufficient to Justify the requdr-ment being placed on the U.S. nuclear industry

and the U. S. Government, particularly in light of the fact that such component

tracking and reporting provisions are not required by the Nuclear

Non-Proliferation Act of 1978. Further, until the Administrative Arrangements

for the recordkeeping, tagging and reporting requirements associated with the

' - -,"
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control of component Imports Into the U.S. are specified and Justified, the

Commission is unable to establish the necessary regulatory framework to place

these requirements on Its licensees.

The Comission also understands that the component tracking and reporting

provisions of the Agreement, if implemented, may apply to Persons and entities

who are not NRC licensees, for exmple, equimpent suppliers and vendors. The

Commission does not have regulatory responsibility in this area. Therefore, the

Executive Branch must take the lead to consult with other qoveriment agencies to

assure appropriate implementation of any agreed-upon component tracking

controls.

The Commission would have preferred to settle the above issues for which it has

responsibility during the process of negotiating the Agreement; however, the

Commission was excluded from essentially all aspects of the negotiations. To

correct the situation for future negotiations of this type, I am writing

separately to the Secretary of State.

We trust that our comments will be helpful in your consideration of the final

proposed Agreement.

Respectfully,

Lando W. Zech, Jr.
Chaiman
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The Honorable George P. Shultz
Secretary of State
Washington, D.C. 20520

Dear Mr. Secretary,

Enclosed for transmittal to the President are the comments of the Nuclear

Regulatory Commission on the proposed Agreement for Nuclear Coooeration between

the U.S. and Japan Concerning Peaceful Uses of Nuclear Energy.

There is one matter which we would like to draw to your attention. The

Commission is concerned about its exclusion from essentially all aspects of the

negotiations on this Agreement. Our concern arises particularly in this case

where the implementation of key provisions of the proposed Agreement is the

direct responsibility of the NRC. We believe that many of the concerns

expressed in our letter to the President could have been addressed during the

Agreement negotiations. In order to assure that the consultation requirements

of Section 123 of the Atomic Energy Act are meaningfully satisfied, we request

that the Executive Branch keep the NRC fully informed during the course of

future negotiations with other countries and consult with NRC prior to

proposing drafts of Agreements formally to other countries. The NRC is

particularly interested in those agreements with major nuclear partners where

provisions of the agreements may directly impact areas of NRC's responsibility.

I look forward to establishing mutually agreeable arrangements for fuller NRC

consultation on such proposed Agreements.

Sincerely,

Lando W. Zech, Jr.
Chairman

4Z
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November 19, 1987

The Ron. Lando Zech
Chairman
Nuclear Regulatory Commission
Washington, D.C. 20555

Deo Mr. Chairman:

On November 9, 1987 the proposed US-Japan Agreement for
Nuclear Cooperation was submitted to Congress for its further
review as provided by the Atomic Energy Act. I have read
your letter of July 27th to the President expressing the
Commission's views on this agreement. In that letter, you
identified a number of national security concerns with
certain provisions and recommended that the agreement not be
approved.

Congress is now facing its statutory responsibility of
deciding whether the proposed agreement "will promote, and
will not constitute an unreasonable risk to, the common
defense &Ad security." Since your letter has identified
several areas of concern, I would like to request copies of
all relevant documents that set forth and formed the basis of
the Commission's recommendations concerning the agreement.

Such material may include the Commission's assessment of
the Joint State/Energy/ACDA rebuttal of the concerns
expressed in your July 27th letter, a copy of the letter that
NRC sent to the State Department concerning the process that
resulted in this Agreement, and any other information that
you believe would clarify NRCs national security concerns.

Thank you very much for your assistance.

Sincerely,

John Glenn
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APPENDIX 10

JAM=i FROM WILLIAM McCoLLAM, JR PMWNT EDISON ELJDMWC
INSTIU TO PRSID1NT REAGAN, AI H 2, 1W , N SUPPORT OF
TH PRooEDAn RMENT

March 2, 1988

The President
The White House
Washington, D.C. 20500

Dear Mr. President:

In your letter of January 29, 1988, to Senate Foreign
Relations Committee Chairman Poll, you set forth the reasons the
proposed new peaceful nuclear cooperation agreement between the
United States and Japan will substantially improve U.S.
non-proliferation controls and help ensure the continued growth of
U.S. nuclear exports to Japan. The Edison Electric Institute
(EEl), the national association of investor-owned electric
utilities, strongly supports this important agreement which
provides a stable and predictable basis for continued collaboration
between the two countries in the peaceful applications of nuclear
energy. our member companies operate 96 commercial nuclear plants,
which provide over 15 percent of the nation's electricity.

EEl is taking steps to foster a greater understanding that
implementation of the new agreement will significantly benefit
American electric utilities and their electricity consumers. The
new agreement will promote continued collaboration between Japanese
and American companies in nuclear safety matters. This agreement
will allow continuation of the joint development of new generation
of advanced nuclear power reactors to meet the growing energy needs
in both countries. Such collaboration spreads the research and
development among several cooperating partners, and pools the
experience and creativity of American and Japanese companies
resulting in strong economic benefits.

Japanese electric utilities annually purchase approximately
one third of the Department of Energy's (DOE) total sales of
enriched uranium. These Japanese purchases, which could increase
over the next decade, make a favorable contribution to the U.S.
trade balance with Japan. If the new agreement is not implemented,
these Japanese customers could elect to turn to European enrichment
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suppliers as a logical step to diversity their source of supply for
nuclear fuel. This would leave DOE with substantial fixed
enrichment costs and approximately 30 percent less revenue. The
obvious result would be far higher enrichment costs to U.S.
utilities and, ultimately, higher electricity rates to American
consumers.

Despite the many advantages of the new agreement, concerns
have been raised in Congress. While your January 29 letter
effectively responded to these concerns, ZIl believes that
additional efforts by the Administration are essential to ensure
that Congress fully appreciates the importance of the new
agreement.

EEl and its member companies will continue to support the new
agreement. Once the new U.S.-Japan Agreement for Cooperation is
brought into force, a firm foundation will have been established
for peaceful nuclear cooperation between the two countries. Under
this now agreement, American and Japanese electric utilities will
continue their well-established record of safe and economic
production of electricity from nuclear power.

Sincerely yours,

William McCollam, Jr.

WN: fdg
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APPENDIX 11

Lrr FROM TE HON. rSTEv CowpE, GovNonor T STATz
or AwLAK, To CHAPMAN FAsci DECMn 14, 1985 m
MAim 1, 1988, ExPREsmo CONCERN OVER AsPEWs oF THEP Po
i'oew AREMN

December 14, 1987

The Honorable Dante Fascell
Chairman
House Committee on Foreign Affairs
2170 Rayburn House Office Bldg.
Washington, D.C. 20515

Dear Hr. Chairman,

I am writing to express my deep concern about certain
elements of the.new agreement for peaceful nuclear
cooperation between the United States and Japan, which
agreement was recently submitted to the Congress by the
Reagan Administration.

We do not claim to be experts in nuclear nonproliferation
policy or in certain other matters which are proper
prerogatives of the federal government. Further, I
recognize and support Japan's effort to diversify its
sources of energy. However, we have carefully examined the
health and safety aspects of the proposed agreement -
matters which are appropriately within the state's purview -
and believe that the agreement and accompanying
environmental assessment demonstrate a disregard for
possible detrimental effects on residents of Alaska.

In making this statement, I am aware that the agreement does
not specify a particular transportation route or
transshipment point within the United States. Yet, the
initial reaction of certain Canadian officials,
transportation efficiencies, domestic political
considerations, and other factors have led us to conclude
that Alaska presents the most likely transportation
scenario.

For the people of my state, the relevant health and safety
implications are clear-cut. Plutonium is the most toxic
substance known to man. In our opinion,'this fact can not
be masked by the types of arithmetic calculations
incorporated into the environmental assessment prepared by
the Department of Energy.



- 6

Further, we believe that the analysis of health and safety
considerations contained in the assessment is completely
inadequate. For one thing, both the agreement and the
assessment were concluded in secrecy. There has been no
opportunity for analysis and input by outside experts.

Moreover, even though the agreement raises extremely
important health, safety, and security issues, it has not
been exposed to the rigors of a process culminating in the
preparation of a true environmental impact statement. The
environmental assessment's analysis of alternatives and
consequences is superficial. Further, even a cursory
reading of the assessment, which was prepared long after the
agreement was negotiated, indicates that its true purpose is
to support the Administration's decision to enter into the
agreement rather than to present an objective array of
options and possible results.

For these reasons, I directed the initiation of litigation
against the federal government to require the preparation of
an environmental impact statement which would properly
address the health and safety issues raised by the
agreement. The Departments of Energy and State succeeded in
mooting this effort by submitting the agreement to the
President before the judge could rule on our request.
Unfortunately, the health, safety, and other issues remain,
and in our opinion, the Congress does not now have an
adequate analytic foundation upon which to premise its
decision to approve or disapprove the agreement.

In these circumstances, I respectfully recommend the
following course of action. First, the Congress should
require the Administration to prepare a proper environmental
impact statement, accompanied by the opportunity for public
input, before the agreement and subsequent arrangement are
approved or disapproved. (In making this suggestion, I
recognize that if Congress does not act affirmatively, these
arrangements will be deemed approved after a specified
period.)

In our opinion, it is important that a programmatic
environmental impact statement be prepared now. Otherwise,
approval of the agreement at this juncture will create a
momentum which will make it far more difficult for federal
officials to make objective decisions later with respect to
such specific matters as the selection of transportation
routcs and the approval of transportation casks. In other
woreF, approval of the agreement now, without adequate
analysis of alternatives and consequences, would create



expectations in Europe and Japan that could well bias
subsequent decision-making on issues left undecided by the
current proposal.

Second, we suggest that the Congress adopt a specific
requirement for the preparation of a full environmental
impact statement, with public input, at the time when the
federal government begins to consider transportation routes
and transshipment points across or within the United States.
In our opinion, such a requirement already exists. However,
there has been much ambiguity on the part of the Departments
of State and Energy about how the National Environmental
Policy Act may apply, if at all, to downstream decision-
making under the agreement.

Third, we recommend that the Congress mandate the
preparation of an environmental impact statement for
decisions concerning the subsequent approval of a cask to
transport plutonium under the agreement. Beyond this, we
believe that successful air crash testing of the cask
(rather than laboratory simulations alone) should be
required as a prerequisite to cask approval. In this
regard, past experience indicates that a cask might pass a
physical test in a laboratory setting but fail in an air
crash designed to approximate real world conditions.

To facilitate the committee's consideration of our
suggestions, I have taken the liberty of enclosing statutory
language which would accomplish the four objectives
described above. I respectively urge that this language or
a variant thereof be enacted into law in connection with
Congressional consideration of the agreement. In making
this request, I want to note the excellent efforts of
Senator Frank Murkowski to incorporate some of these
suggestions into other legislation.

The effects on public health and safety of an air crash or
mishandling of plutonium oxide are almost too disastrous to
describe and cannot be hidden in the bureaucratic prose of
the environmental assessment. The negotiation of the
proposed agreement and the concomitant analysis of
environmental effects have been shrouded in secrecy until
recently. We believe that enactment of the measures
suggested here would help resolve the clear deficiencies in
the current analytic process and would facilitate informed
decision-making by the Congress and the executive branch on
these matters of extreme importance to the people of my
state.



V. &

338

If we can be of further assistance in your consideration of
our suggestions, please call me (907) 465-3500 or John W.
Katz (202) 624-5858. Thank you for your attention to these
matters.

Sincerely,

4eve Cowper
vernor

Enclosure

cc: Senator Ted Stevens
Senator Frank Murkowski
Congressman Don Young

Identical letters sent to all members of the Committee



(a) Notwithstandng any other provision of 1w, plutonium in any form
my not be transported by aircraft under the New Agreement for Peaceful
Nuclear Cooperation between the United States and Japan unless:

1. the Secretary of Energy prepares . rotxu tal impact statements
under the National Viromntal Policy Act which cover a. the new
agreement between the United States and Japan b. the Subsequent

rrang9nent under the U.S. -ELtIM Agreement for Cooperation and c.
shpmt plans and cask approval wich occur pursuant to the New
Agreement for Peaceful Nuclear Cooperation between the United States and
Japan.

2. such plutonium-is transported in a container which the Nuclear
Regulatory Condfssion has certified to Congress as safe in accordance
with subsection (b) and all other applicable law including Public Law
94-79 and related regulations.

"(b) The Nuclear Regulatory Cxmission shall --

"(1) conduct an actual crash test of a cargo aircraft carrying a
sample full scale container loaded with test material -

"(2) conduct an actual drop test from maximum cruising altitude of
a sample full scale container loaded with test material;

"(3) certify to the Congress that a safe container for use in the
transport of plutonium by aircraft has been developed and tested:

(A) in accordance with paragraphs (1) and (2),

(B) in a way which uses the best practicable means to
stimulate actual transport conditions, and

(C) which did not rupture and release its contents into the
environma~t during such tests; and

"(4) evaluate the container certification required by Public Law
94-79 and paragraph (3) in accordance with the National
Envir==1mntal Policy Act, Public Law 91-190, as amended, and all
other applicable law.

"(c)(1) the tests required by subsection (b) shall be designed by
the Nuclear Regulatory Comission after public notice and a
reasonable opportunity for public comment on the design of such
tests.

"(2) The results of all tests under this section shall be available
to the public and submitted to the Congress.

"(d) Plutonium in any forn contained in a medical device designed
for individual humn application is not subject to the prcrrisions
of this section.
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STAIC OF ALASRA
arnrc or THg oavImnpau

March 1, 1988

The Honorable Dante B. Fascell
Chairman
House Commi~tee on Foreign Affairs
2170 Rayburn House Office Building
Washington, D.C. 20515

Dear Mr. Chairman

I am writing to present the views of the State of Alaska on
the new agreement for peaceful nuclear cooperation between
the United States and Japan.

The State of Alaska is deeply concerned about certain
aspects of the proposed agreement. We do not claim to be
experts in nuclear nonproliferation policy or in certain
other matters which are proper prerogatives of the federal
govern ment. Further, the state recognizes and supports
aan's effort to diversify its sources of energy. However,

we have carefully examined the health and safety aspects of
the proposed agreement - matters which are appropriately
within the state's purview - and believe that the agreement
and accompanying environmental assessment demonstrate a
disregard for possible detrimental effects on residents of
Alaska.

We are aware that the agreement does not specify a
particular transportation route or transshipment point
within the United States. Yet, the initial reaction of
certain Canadian officials, transportation efficiencies,
domestic political considerations, and other factors have
led us to conclude that Alaska may present the most likely
transportation scenario. While we are encouraged by recent
statements by State Department officials which indicate they
are willing to explore other options, we remain concerned
that an acceptable alternative has not yet been identified.

For Alaskans, the relevant health and safety implications
are clear-cut. Plutonium is the most toxic substance known
to man. In our opinion, this fact can nbt be masked by the
types of arithmetic calculations incorporated into the
environmental assessment prepared by the Department of
Energy.

Further, we believe that the analysis of health and safety
considerations contained in the assessment is completely

n' *""' . A./,i '. , , . * . .. .
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inadequate. For one thing, both the agreement and the
assessment were concluded in secrecy. There has been no
opportunity for analysis and input by outside experts.

Moreover, even though the agreement raises extremely
important health, safety, and security issues, it has not
been exposed to the rigors of a process culminating in the
preparation of a true environmenta ll impact statement. The
environmental assessment's analysis of alternatives and
consequences is superficial. Further, reading of the
assessment indicates that its true purpose is to support the
Administration's decision to enter into the agreement rather
than to present an objective array of options and possible
results.

For these reasons, the state initiated litigation against
the federal government to require the preparation of an
environmental impact statement which would properly address
the health and safety issues raised by the agreement. The
Departments of Energy and State succeeded in mooting this
effort by submitting the agreement to the President before
the judge could rule on our request.

Unfortunately, the health, safety, and other issues remain,
and in our opinion, the Congress does not now have an
adequate analytic foundation upon which to premise its
decision to approve or disapprove the agreement. For these
reasons, the state has recommended the following course of
action.

First, the Congress should require the Administration to
prepare a proper environmental impact statement, accompanied
by the opportunity for public input, before the agreement
and subsequent arrangement are approved or disapproved.

In our opinion, it is important that a programmatic
environmental impact statement be prepared now. Otherwise,
approval of the agreement at this juncture will create a
momentum which will make it far more difficult for federal
officials to make objective decisions later with respect to
such specific matters as the selection of transportation
routes and the approval of transportation casks. In other
words, approval of the agreement now, without adequate
analysis of alternatives and consequences, would create
expectations in Europe and Japan that could well bias
subsequent decision-making on issues left undecided by the
current proposal.

Second, we suggest that the Congress adopt a specific
requirement for the preparation of a full environmental
impact statement, with public input, at the time when the
federal government begins to consider transportation routes
and transshipment points across or within the United States.
In our opinion, such a requirement already exists. However,

0
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there has been much ambiguity on the part of the Departments
of State and Energy about how the National Environmental
Policy Act may apply, if at all, to downstream decision-
making under the agreement.

Third, we recommend that the Congress mandate the
preparation of an environmental impact statement for
decisions concerning the subsequent approval of a cask to
transport plutonium under the agreement. Beyond this, we
believe that successful air crash testing of the-cask
(rather than laboratory simulations alone) should be
required as a prerequisite to cask approval. In this
regard, past experience indicates that a cask-might pass a
physical test in a laboratory setting but fail in an air
crash designed to approximate real world conditions.

We are pleased to note that virtuallyall of these measures
are present in H.R. 3796. H.R. 3509, which would require
submittal of the agreement for affirmative Congressional
approval, should include a requirement that the Department
of Energy prepare a Legislative Environmental Impact
Statement for the agreement.

To conclude, the effects on public health and safety of an
air crash or the mishandling of plutonium oxide are almost
too disastrous to describe and cannot be hidden in the
bureaucratic prose of the environmental assessment. The
negotiation of the proposed agreement and the concomitant
analysis of environmental effects have been shrouded in
secrecy until recently. We believe that enactment of the
measures suggested here would help resolve the clear
deficiencies in the. current analytic process and would
facilitate informed decision-making by the Congress and the
executive branch on these matters of extreme importance to
the people of Alaska.

Thank you for this opportunity to present our views on this
important matter.

Sincerely,

Ieovernor

Identical letter sent to all Committee Members.
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LnRr e ToC w FASCzLL FROM EDwuw M. DAvS, Pusmmr,
Aumucp NucLR EsmoY CoUN, cnn 10, 1987, mSUppORT OF m PROpOZ) ARE N

December 10, 1987

The Honorable Dante Fascell
U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman

A proposed new peaceful nuclear cooperation agreement
between the United States and Japan is the subject of a hearing
before your committee, scheduled for December 15, 1987. The
American Nuclear Energy Council (ANEC) wishes to register its
strong support for the new Agreement.

In transmitting the Agreement to Corcress, President Reagan
noted that the new Agreement *will strengthen the basis for
continued close cooperation between the United States and Japan
in the peaceful nuclear area and that it will further the non-
proliferation and other foreign policy interests of the United
States."

The new agreement is vital to maintenance of a close U.S.
collaboration with Japan in continually improving the already
well-established record in both countries of safe and economic
production of electricity from nuclear power. Recent examples of
this cooperation include the ongoing collaboration between
Japanese utilities and American vendors in developing a new
generation of advanced nuclear power reactors. Benefits of this
collaboration will be available to American utilities for future
orders of nuclear power plants to meet the steadily growing
energy needs of this country.

Equally significant are the benefits to American nuclear
utilities which flow from continued Japanese consumption of
enrichment services provided by the Department of Energy (DOE).
Each year, Japanese utilities purchase approximately $300 million
of enrichment services from DOE, which amounts to approximately
thirty percent of DOE's annual enrichment sales. Without
Japanese support for DOE's enrichment program, DOE's enrichment
costs would inevitably be spread.among fewer utility customers,
resulting in substantially higher nuclear fuel costs to U.S.
utilities, which the rate payers would be required to absorb.
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However, serious questions will inevitably arise concerning
the willingness of the Japanese utilities to continue their
purchases of enrichment services from DOE if the new Agreement
does not come into force. Without the new Agreement, nuclear
fuel enriched by DOE and irradiated in Japanese reactors will
continue to be subjected to an undesirable and unpredictable
case-by-case U.S. approval process. If these impediments are
continued, the Japanese utilities may well elect to purchase an
increasing percentage of their future nuclear fuel requirements
in Europe, anj to accelerate existing plans for an indigenous
enrichment facility. The long-term programmatic consent
provisions of the new Agreement are consistent with U.S. law and
will promote U.S. non-proliferation goals while providing a
favorable climate for nuclear commerce between the United States
and Japan.

In summary, ANEC urges that the new U.S.-Japan Agreement be
allowed to enter into force. Such action will help promote
advances in nuclear safety and further development of nuclear
technology, which can best be achieved by a pooling of U.S. and
Japanese experience and creativity. Moreover, implementation of
the new Agreement will promote a continuation of the substantial
Japanese purchases of nuclear components, fuel, and services in
the United States, thus contributing favorably to a reduction of
the U.S. trade imbalance with Japan.

We appreciate your consideration of these views. Please
have your staff contact the Council if we can be of any
assistance on this matter.

Sincerely,

Edward M. Davis

The American Nuclear Energy Council is a trade association
representing the commercial nuclear energy industry, including
utilities, manufacturers, architect-engineers, fuel and waste
management firms.
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LzrrzaTo CARMNFASCELLFwoMHox. RCAD E ,Am=~-
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March 2, 1988

Congressman Dante B. FascellChairman
House Committee on Foreign Affairs
2354 Rayburn House Office Building
Washington, DC 20515-0919

Dear Congressman:

As the Congress considers the proposed new U.S. -Japanese
Agreement on plutonium, we would like to share our view of that
accord and the process by which it was negotiated.

We were the Defense Department officials responsible for
non-proliferation matters during -the period this agreement was
under negotiation and review by the Executive Branch. Our
concerns about the agreement were reflected in the Department's
official position on the accord, expressed in a memorandum from
Secretary Weinberger to the Secretary of State on April 20,
1987. That position reflected our judgment and advice over
several years, and nothing that was subsequently done to gloss
over our concerns would lead either of us to abandon that
position now.

The Defense Department regarded this agreement as
seriously flawed. - Two aspects were especially troublesome:
First, it gives to Japan advance U.S. consent to reprocess and
use U.S.-originated plutonium in any Japanese facility it
chooses, without restriction as to quantities, purpose or
economic justification and for a very long period into the
future.

Second, it imposes extraordinary and unprecedented
restrictions on the right of the United States to suspend that
prior consent should future circumstances warrant such action ?
during the life of the agreement.

In advocating the new accord some proponents have suggested
that ill-defined safeguards "concepts" and the right to suspend
the agreement are sufficient to protect American interests. As
a practical matter, however, the ability to detect a diversion
or to respond by withdrawing our approval after it has been
abpuge, cannot substitute for our present right to makeaLidri
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determinations of proliferation risks on a case-by-case basis.
Such determinations are not only preferable -- they are required
by the Atomic Energy Act. The new accord's failure to permit us
to make them is clearly inconsistent with the letter, spirit and
intent of the law.

The point is not that we are particularly concerned that
Japan may wish to divert weapons grade material to military
purposes. It is, rather, the importance we attach to the case-
by-case approach to acting on these matters. We believe that
the case-by-case approach is fundamental to a policy of
discouraging nuclear proliferation. Abandoning it now, as the
new agreement would do, even for a close friend like Japan, will
expose the government to other such requests. And we will find
ourselves faced with diplomatic and political pressure to accord
other friends the same treatment we are about to extend to
Japan. The case-by-case standard, which is itself- a
discouragement to the use of plutonium, will soon give way and
existing law will have been undermined.

To argue that we now know enough about the circumstances
under which future transfers would take place to consider this
agreement a reasonable approximation of the case-by-case
approach is ludicrous. It is a little like saying that a
physician can now write 30 years worth of prescriptions because
he can anticipate future illnesses today.

It should be noted that the Defense Department was not
permitted to play a meaningful role in the negotiation of this
agreement. Defense was, for all intents and purposes,
unrepresented on the interagency team that prepared it and kept
uninformed about the policies and instructions which guided that
team. In our view, had the Department of Defense been able to
participate fully in such activities, the strong position that
the Department has taken against nuclear proliferation would
have helped to shape the accord differently. That, we are quite
sure, is why the Department of State went to such lengths to
work around us.

Unfortunately, this procedure is standard practice in the
State Deparment's management of non-proliferation matters, a
problem about which one of us has testified extensively.
State's petty bureaucratic behavior and secrecy with respect to
control of the flow of information between responsible U.S.
Government departments has effectively prevented informed
interagency consideration and constructive criticism of
proliferation-related negotiations and activities. While
subsidiary to the immediate question of Congressional approval
of the accord so produced, this chronic problem merits attention
and correction.
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In our judgment the issue for the Congress to decide is
whether we should dispense with the reasonable and prudent
protection against the unexpected that derives from approaching
these proliferation issues on a case-by-case basis. Approval of
the accord will abandon that approach which is now required by
our law, our past policy and by the humble recognition that we
cannot see with confidence 30 months, much less thirty years,
into the future. We hope the Congress will address this issue
squarely by rejecting the new agreement with Japan.

F nk fn , ,Jr.
Senior Fell bw
The Hudson Institute

Sincerely,

Richard Perle
Resident Scholar
American Enterprise Institute

1 84-594 -88 -12
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APPENDIX 14

"Dwmc ciN no THE PnOPOSED AoaCMuwr FOR NucUAR CoopA-
TON BTW N THE UNrrD STATES AND JAAN," NUCuAR CONTROL
INS T, Novmu 28, 1987

November 23, 1987

DEFICIENCIES IN
THE PROPOSED AGREEMENT FOR NUCLEAR

COOPERATION BETWEEN THE UNITED STATES AND JAPAN

On November 9, 1987, President Reagan submitted to

Congress, pursuant to Sections 123b. and d. of the Atomic

Energy Act of 1954, 42 U.S.C. SS2153(b), (d) (the *Act"), as

amended by the Nuclear Non-Proliferation Act of 1978, Pub.L.

No. 95-242, 92 Stat. 120 (March 10, 1978) (the ONNPAO), a

proposed Agreement for Cooperation between the Government of

the United States of America and the Government of Japan

Concerning Peaceful Uses of Nuclear Energy (the *Agreement').

The most dramatic characteristic of the Agreement is

its provision, in attached implementing arrangements, for

advance, long-term consents and approvals for the conduct of

Japanese nuclear activities, which, as the Administration

itself states, are *unprecedented in...nature and scope....'

U.S. Arms Control and Disarmament Agency, Nuclear Prolif-

eration Assessment Statement, IV-1 (October 1, 1987). In

essence, the proposals submitted to the Congress, if

approved, would provide a carte blanche for Japan to re-

process spent nuclear fuel and utilize the plutonium

recovered therefrom in its civilian program, for the

PRESIDENT BOARD OF DIRECTOR
Paul L.LLevebal Peter A. Bndford/David Cohen/Rer Admiral Thomas D. Davin. USN (Ret)/DenisAHayes/

Julan Koenig/Paul L. vu al/ShwonTawLevendWu/Dr. Theodore T. Taylor
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indefinite future, without any further constraint imposed by

the United States or assurance that effective safeguards will

ultimately be applied to highly sensitive nuclear fuel cycle

activities.

By exercising in advance, for the life of the Agree-

ment, virtually every reasonably foreseeable consent which

might be required by Japan over the Agreement's term, the

Administration has essentially rendered the Act's consent

rights regime -- the heart of U.S. non-proliferation controls

-- a dead letter. Both the Defense Department and the

Nuclear Regulatory Commission recognized the Agreement's

deficiencies and urged its rejection by the President, to no

avail. Only Congress can now block the Agreement's approval

and implementation and so vindicate the non-proliferation

protections of the Act.

I.

The Effect of the Agreement

Implementation of the Agreement will result in the

introduction into commerce for the first time in a non-

-nuclear weapon state of massive amounts of weapons-usable

plutonium. The Agreement is open-ended, both in terms of the

quantity of materials which may be intoduced into the

civilian nuclear fuel cycle in Japan and the technology

and facilities upon which the Japanese may rely to produce

and utilize such materials. The scope of Agreement is
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readily put in perspective by reference to existing

stockpiles of plutonium. The United States now has approxi-

mately 100 tons of plutonium in its weapons' arsenal. By the

year 2000, if the Agreement is fully implemented, Japan could

have 85 tons of plutonium in its civilian nuclear programs,

and, at the end of the initial 30 year life of the Agreement,

Japan could have upwards of 400 tons of separated plutonium.

Japan, in short, would be awash in one of the most dangerous

substances known to man, both from the standpoint of its

toxicity and its suitability for nuclear weapons.

The unprecedented nature of the Agreement is likewise

easily understood. Indeed, it goes far beyond articulated

U.S. policy and prior cooperation agreements. For example,

while the Administration announced a "programmatic approval'

policy in June, 1982, programmatic consent was only to be

given for *specific, carefully defined programs,' and was not

to involve "a blanket endorsement of the programs of Japan

and EURATOM.' See Statement of Richard T. Kennedy in

Hearings on Plutonium Use Policy before the Subcommittee on

Energy, Nuclear Proliferation and.Government Processes of the

Senate Committee on Governmental Affairs, 97th Cong., 2d

Sees. 3-5 (Sept. 9, 1982) (hereinafter '1982 Senate

Rearing*). As Ambassador Kennedy stated, 'We will grant

advance consent for reprocessing and the use of plutonium

only for those facilities and activities which we can

determine satisfy the strict criteria contained in the Atomic

Energy Act of 1954, as amended.' implicitly, under the
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articulated policy, approvals were to be given only when the

United States could evaluate the risks at concrete, existing

facilities. But, under the Agreement, consent is provided

not just for reprocessing and plutonium use at existing

facilities but for effectively any future facilities in Japan

-- facilities not even on the drawing boards today, let alone

under consideration -- which the Japanese Government, in its

sole discretion, may decide, at any point over the life of

the Agreement, to bring within the umbrella of the long-term

consent arrangement. It is hard to imagine how this open-

ended arrangement can be characterized as covering a

definedu program.

Finally, the Agreement goes far beyond other nuclear

cooperation arrangements. It is true that in 1984 agreements

for cooperation with Sweden and Norway were approved which

Included advance, long-term consent for reprocessing. But

the reprocessing was limited to defined facilities in nuclear

weapon states (France and Great Britain), and no U.S.

commitments were made in advance concerning consents for the

return of the separated plutonium to Norway and Swedenj

requests for such return will be treated on a case-by-case

basis. In contrast, under the Agreement, spent fuel may be

reprocessed not just in France and Great Britain, but also in

Japan, and there is an open-ended approval for the return to

and/or utilization of the separated plutonium in Japan's

civilian nuclear programs. In short, the Agreement, for the

first time, expressly sanctions a full-scale commitment to a
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plutonium economy in a non-nuclear weapon state# effectively

under whatever terms the Japanese may choose, now or in the

future.

TI.

Legality of the Agreement's
Advance Consent Arrangements

rn presenting its case to the Congress, the Adminis-

tration has provided a 146-page Analysis of the Consents and

Approvals in conjunction with the Agreement. Presumably this

Analysis is the basis, in part, for the President's conclu-

sion that the Agreement *meets all statutory requirements."

The Analysis, however, utterly fails to present a persuasive

argument that the Agreement's advance consent arrangements

are consistent with the Act.

Sections 123a.(5) and 123a.(7) of the Act unquali-

fiedly require that the United States retain prior approval

rights in its agreements for cooperation over transfers of

nuclear material and reprocessing of nuclear material,

respectively. The Agreement contains in Articles 4 and 5

provisions purporting to create requirements that special

nuclear material will only be transferred or reprocessed 'if

the parties agree.' On their face, these provisions would

appear to meet the requirements of the Act. However, through

the mechanism of an "Implementing Agreement', which is

treated as an integral part of the Agreement Itself, the

Administration has given away with one hand what it has
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purported to preserve with the others the Implementing

Agreement exercises in Article 1 the consent right provi-

sions, on a one-time basis, for the life of the Agreement.

Simply-put, the requirements of the Act cannot be met
by including the right words in one part of the text of an

agreement but then, in another part of the same agreement,

rendering those words meaningless. The Act establishes an

elaborate, iterative process for U.S. cooperation with other

nations, including initial entry into anagreement for

cooperation under Section 12?, issuance of export licenses

under Section 127, and, ultimately, approval of "subsequent

arrangements' under Section 131. The language of the Act and

its legislative history clearly contemplate that several

subsequent actions, including initial transfer of material

from the United States and then indication of an intent that

a further retransfer to another nation and/or reprocessing

are desired, must take place before consent and approval

rights are called into play. This iterative process was

deliberately designed to allow the United States to have a

free hand to pursue its non-proliferation objectives as and

if circumstances and/or understandings change. As Senator

Glenn, one of the principal sponsors of the NNPA, stated some

five years ago, when the Administration unveiled its policy

on advance long-term consents:

T believe, when examJned closely, the adminis-
tration's proposal for one-shot, long-term
programmatic approvals of reprocessing and
plutonium use is contrary to the Nonprolifera-
tion Act. Without going into all the details
here, the text and legislative history of that
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act make clear that the Congress was fully
aware of the longstanding practice of reviewing
subsequent arrangements on a case-by-case
basis.

One of the principal reforms Congress intro-
duced in the act was to bring this approval
process, which had long been handled behind the
scenes, into the public arena by requiring each
subsequent arrangement to be justified publicly
and to lay before Congress for 15 days of con-
tinuous session. This congressional oversight
mechanism would be crippled if the United
States-were to grant a long-term generic
approval which might last for a period of
decades as the administration is apparently
proposing.

The NNPA also established a tough standard for
reviewing subsequent arrangements based upon a
determination that they would not cause a sig-
nificant increase in the risk of proliferation
beyond that which existed at the time the
approval was requested.

Given the practice at the time this provision
was adopted, it is clear that Congress had in
mind an examination of proliferation risk on a
relatively frequent basis, with the issue to be
evaluated each time a new subsequent arrange-
ment request came forward. The administra-
tion's proposal, in contrast, would require the
implausible finding that activities involving
major quantities of weapons-usable plutonium
were not going to increase proliferation risks
for a period of up to 30 years. Such an
inherently arbitrary determination is totally
at odds with the kind of careful, ongoing
scrutiny Congress intended for these trans-
actions when it adopted the increased prolifer-
ation risk standard.

T also wanted to point out that while the act
was being considered on the Senate floor,
section 131 with subsequent arrangements was
amended repeatedly by myself, Senator Percy,
and Senator McClure to streamline the pro-
cedures for considering these approvals. As
the debates make clear, our purpose was to try
to gain the confidence of our trading partners,
particularly Japan and the Western European
countries, in the predictability of the
approval process under the NNPA. These amend-
ments would have been entirely unnecessary if
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these suppliers and'retransferors could have
bypassed the case-by-case approval process
altogether through the mechanism being proposed
by the Administration.

1982 Senate Hearing at 10-11. The elimination of the

opportunity for subsequent reviews under the Agreement, in

short, subverts one the central purposes of Congress in

enacting the NNPA. See generally Plaintiffs' Memorandum of

Points and Authorities in Support of Motion for Summary

Judgment, dated July 5, 1984, in Cranston, et al. v. Reagan,

et al., No. 84-1545 (D.D.C.).

III.

Detailed Analysis

The Agreement, together with the Implementing

Agreement and various annexes, diplomatic notes, joint

statements and the like, presents a daunting array of

verbiage. Nonetheless, if the Agreement is put, in

perspective, it is apparent-that there are several elements

of the overall package which, when viewed in combination,

lead ineluctably to the conclusion that the package as a

whole is fatally flawed. All relate in some sense to the

nature and effect of the advance consent provisions. They

are: (a) the actual provision of advance consent itself (b)

the provision for air transport of plutonium from Western

Europe to Japanj (c) the absence of any meaningful,

technically based "timely warning" determination in

connection with the provision of advance consentj (d) the
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/ complete exclusion of the Congress and the public from future

implementing decisions under the Agreementy (e) the

inadequacy of assurances concerning safeguards and physical

security to be applied in the future and (f) the elimination

of any meaningful ability on the part of the United States to

suspend or terminate these arrangements in light of subse-

quent developments. Each of these deficiencies is discussed

below.

(a) The Agreement Provides For Unprecedented
Programmatic Consents.

The Agreement, as previously noted, provides for

blanket, life-of-the-Agreement consent on the part of the

United States to the reprocessing of spent nuclear fuel and

the utilization of recovered plutonium in the Japanese

civilian nuclear program. These consents will extend to the

year 2018 and perhaps indefinitely beyond that time: unless

either party gives notice of termination under Article 16,-

the Agreement will continue in force after its stated termi-

nation date. They permit the reprocessing of nuclear fuel at

existing facilities in Japan, the United Kingdom and France

and the return of the separated plutonium from these latter

two countries to Japan. Further, without any requirement for

U.S. approval, new facilities in Japan for reprocessing,

conversion, fuel fabrication or other bulk handling purposes

may be included under the umbrella arrangement. Under

Article 2 of the Implementing Agreement, all that is required
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is t notification" by the Japanese that a facility is to be

,included under such arrangement. Within 30 days thereafter,

the United States must provide its 'acknowledgment' of the

receipt of this notification. As long as there is an appro-

priate *statement* by Japan that safeguards are being applied

at such facilities, the inclusion is automatic. Finally, in

terms of plutonium use, permission is given in Annex 1 to the

Implementing Agreement to such use in essentially every

existing Japanese reactor, while Japan is given a free hand

in the future to add not just new, conventional reactors to

the list but also new-advanced reactors, such as fast breeder

and high temperature gas thermal reactors. Again, all that

is required is a simple notification to effectuate this

result.

Consent under the Agreement, then, is not limited to a

-defined", concrete program. To the contrary, consent is

provided for Japan to pursue, with little further constraint

from the United States, a plutonium economy of its choosing

-- one that is open-ended in terms of the quantities of

materials involved and technologies employed. The consent

will last at least for the next 30 years, and perhaps longer,

without regard to future considerations, including both

diversion and terrorism risks. Such an abdication of

authority by the United States is wholly contrary to the

case-by-case review procedures mandated by the Act and to the

spirit of the Act and of the Atoms for Peace Program.

(b) The Agreement Provides For Air Transport Of
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Plutonium In The Absence Of Certified Safe Casks.

An essential part of the Agreement, as noted above,

is the provision of consent by the United States for the

return of separated plutonium from Prance and Great Britain

to Japan. Annex I provides, 'Transportation will be carried

out by dedicated cargo aircraft from an airport in the United

Kingdom or France to an airport in Japan via the polar route

or another route selected to avoid areas of natural disaster

or civil disorder." Almost certainly transport via a polar

route would involve a refueling stop in Alaska, with all the

environmental and safety risks to U.S. territory that such a

stop might entail. While the Agreement specifies that "any

shipments transiting or overflying United States territorial

jurisdiction must utilize shipment casks certified by the

United States Nuclear Regulatory Commission as meeting the

safety and environmental standards codified in United States

law and regulations,' at present there is no certified safe

cask for plutonium air transport. The Administration,

moreover, despite litigation instituted by the State of

Alaska, has refused to prepare on environmental impact

statement under the National Environmental Policy Act of

1969, 42 U.S.C. 54321, et seq., on the risks of air

transport. See 52 Fed. Reg. 42134 (November 3, 1987).

Implementation of the Agreement could require biweekly

shipments of roughly 500 pounds of plutonium each. Other-

wise, the inventory of separated plutonium will continue to
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grow in Western Europe. Thus, one can expect that, if

problems arise in cask certification, pressure will mount to

relax environmental and safety standards and so permit the

Agreement to be implemented, thereby putting U.S. territory

-directly at risk. Plainly it is unwise to commit prematurely

to a single transport mode on a 30 year advance approval

basis. Rather, no such commitments can or should be made

until the risks of such a mode, and the mechanisms for

eliminating and/or mitigating these risks, are fully known.

(c) The Agreement Eliminates "Timely Warning" As A
Meaningful Criterion.

Section 131b.(2) of the Act provides that, in

approving requests to transfer and reprocess nuclear fuel,

the Administration must make a determination that such

transfer or reprocessing *will not result in a significant

increase of the risk of proliferation', giving 'foremost

consideration...to whether or not the reprocessing or

retransfer will take place under conditions that will insure

timely warning to the United States of any diversion well in

advance of the time at which the non-nuclear-weapon state

could transform the diverted material into a nuclear

explosive device.' The "timely warning' criterion is a

critical element of the Act's non-proliferation regime. See

S.Rep. No. 467, 95th Cong., lat Sees. 10-12 (1977)1 124 Cong.

Rec. S.1310 (daily ed., Feb. 7, 1978) (Statement of Senator

Glenn) (r(Tlhere is no part of this bill that is of more
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significance for the prevention of nuclear proliferation than

the elevation of the 'timely warning' standard to statutory

force'). Yet the Administration's approach to "timely

warning* makes a mockery of the intent of Congress.

First# whatever the actual components of the timely

warning determination, it is patently impossible to predict

today what conditions will be 30 years hence. While the

Administration claims that risks are slight because of

Japan's non-proliferation stance, its defense posture, its

economic situation and so forth as they exist today, these

claims are plainly insufficient to provide the requisite

assurance about risks in the year 2008 or 2118 or beyond.

This is precisely why Congress quite rightly intended that

reviews of transfer and reprocessing requests should be made

on a case-by-case basis in light of immediately foreseeable

risks.

Second, while it claims that the timely warning

criterion is met, the Administration relies for this

conclusion almost exclusively on non-technical, political

factors, i.e., Japan's non-proliferation stance, its

incentives end disincentives to develop nuclear weaponry, its

geopolitical position, etc. The reduction of the timely

warning criterion to a political analysis guts its meaning.

Indeed, 'timely warning' becomes little different than the

basic statutory determination of "inimicality" under Section

131. However, statutes must be interpreted to give effect to

all their terms, so that no part will be rendered "inopera-



861

- 14 -

tive or superfluous#* e., American Textile Mfgrs. Inst. v.

Donovan, 452 U.S. 490, 513 (1981), and it is plain that

Congress intended for timely warning to be something more

than a mere restatement of the inimicality test. Rather,

Congress intended timely warning to be a technically based

criterion, judged in light of the workability of safeguards.

As the former Chairman of the Nuclear Regulatory Commission,

Nunzio Palladino, advised the Department of Energy in a

letter dated September 13, 1984,

In the Commission's view, the legislative
history of the Nuclear Non-proliferation Act of
1978 (NNPA) indicates that Congress intended
timely warning to be essentially a technical
matter involving such factors as safeguards
measures applied to the material and the
technical ease of incorporating the material
into a nuclear explosive device. Other,
non-technical factors were to be considered
relevant only in connection with making the
overall statutory finding of no significant
increase in the risk of proliferation. A close
reading of the statutory language in Section
131.b. of the Atomic Energy Act would seem to
support the Commisions's interpretation
regarding timely warning, particularly since
otherwise it would be necessary to consider the
same non-technical factors both in connection
with the timely warning analysis and in
connection with the overall "increase in the
risk of proliferation" finding.

The Administration's approach to timely warning to justify

the Agreement, which gives primacy to political assurances

that diversion will not occur, essentially makes determi-

nation of safeguards effectiveness irrelevant. This was not

what Congress intended in 1978, and it should not be

countenanced today.

(d) The Agreement Excludes Congress And The Public
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From The Nuclear Cooperation Process.

The NNPA was enacted, in part, to give Congress and

the public a continuing opportunity to scrutinize the

implementation of nuclear cooperation activities. The

Agreement, however, effectively removes Congress and the

public from all matters related to implementation of U.S.

nuclear cooperation with Japan for the indefinite future.

Under the Agreement, there may well be radical, highly

sensitive changes in Japan's nuclear program. All matter of

future facilities for plutonium handling and use (including

both conventional and advanced reactors) may be brought under

the umbrella of the advance consent arrangement by the simple

"notification" procedure described above. Not only is there

no process for U.S. comment to the Japanese on the desir-

ability or acceptability of Japan's notification -- the

acknowledgment is expressly "limited to a statement that the

notification has been received" -- but there is no require-

ment whatsoever that Congress or the public be notified or

that changes in the nature and scope of Japan's nuclear

program and, therefore, changes in the nature and scope of

U.S. cooperation with Japan, be subjected to any effective

Congressional and public oversight and review. While it can

readily be imagined that this state of affairs is welcomed by

the nuclear bureaucrats, it cannot be squared with the Act's

solicitude for an "open" process of nuclear cooperation.

Contrary to the Administration's approach, Congress intended



363

- 16 -

that its own involvement in the process of reviewing

subsequent arrangements under agreements for cooperation

would be continuing and serious. See, e.g., 123 Cong. Rec.

'0295 (Sept. 22, 1977) (Statement of Rep. Zablocki)! 124

Con9% Rec. 8.1310 (daily ed., Feb. 7, 1978) (Statement of

Senator Glenn).

(e) The Agreement Provides Inadequate Safeguards and

Physical Security Assurances.

As noted above when new facilities come under the

umbrella of the advance consent arrangement, Article 2 of the

Implementing Agreement requires that the notification contain

a "statement* concerning the application of safeguards.

However, while the Agreement contains elaborate *safeguards

concepts* which, in theory, must be met before future

facilities, especially plutonium bulk handling facilities and

advanced reactors, are included under the terms of the

advance consent arrangement, these concepts are little more

than a facade. Not only are such concepts abstract apd

general, but, more important, they are not set out as fixed

requirements. Article 3, Paragraph 4(b), of the Implementing

Agreement provides that when the International Atomic Energy

Agency-(the wIAEA") is not able to administer safeguards at a

new facility in accordance with the agreed safeguards

concept, nonetheless 'the parties shall make every effort to

insure that this does not delay the operation of the

facility.* The provision goes on to require the parties to

"make every effort to modify, as may be necessary, the
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relevant safeguards concept to enable the Agency rxAzAj to

administer safeguards in accordance therewith." The parties,

in other words, are essentially obligated to accept whatever

level of safeguards the TARA determines it can implement. It

is obviously impossible at this time to determine whether.

that level of implementation would be adequate, and,

therefore, it is apparent that, contrary to the mandate of

the Act, there are really no meaningful assurances concerning

the effectiveness of safeguards at future facilities.

Finally, although the Agreement purports to meet all

physical-protection requirements of Section 123a.(6) of the

Act, the Agreement ignores measures that go beyond the

minimal specifications of the TABA voluntary physical-

security guidelines (TNFCIRC/225/Rev. 1) in only two limited

respects: determining the trustworthiness of guards and

assuring communication with response forces. The Agreement

fails to require that guards and escorts be armed in

connection with all plutonium-related activities in Japan or

that physical security protection be based on a postulated

threat--two shortcomings stressed by the Defense Department

in its recent Congressionally mandated review of inter-

national physical security standards for significant

quantities of special nuclear material during transport and

storage outside the United States. Indeed, the Agreement

fails to heed two essential warnings contained in the Defense

Department report, namely, that *it is prudent that physical

security requirements and systems take the capabilities of

terrorist organizations, rather than their intentions, as
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their point of reference' and that wroipportunities for

terrorist acts, including attempts to steal civilian

plutonium, will increase substantially as a result of the

increased commercial use of plutonium.* Department of

Defense, Review of International Physical Security Standards

As Directed By The Omnibus Diplomatic Security and

Antiterrorism Act of 1986 (P.L. 99-399) (1987).

(f) The Agreement Imposes Undue Constraints On The
United States' Ability To Suspend Or Terminate
The Advance Consent Arrangement.

Lastly, while the Administration contends it has

maintained the unilateral authority to suspend the advance

consent arrangements and/or terminate the Agreement should

conditions warrant, and while suspension and termination

clauses are, indeed, contained in the Agreement, the

authority embodied in these provisions is more apparent than

real. The exercise of discretion by the United States to

suspend and/or terminate is so constrained by both the threat

of retaliatory action and qualifying phrases that it is a

nullity as matter of political reality.

First, the Agreement, under the terms of Article 12,

allows Japan, in the event of an alleged breach, to require

the return to it of *any material, nuclear material,

equipment or components transferred pursuant to this

Agreement or of any special fissionable material produced -

through the use of such items,' necessarily including all

plutonium produced in or through equipment provided by Japan
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to the United States. This provision gives Japan leverage to

pressure the United States not to invoke suspension and/or

termination,rights for fear of facing a demand for plutonium

return to Japan. Particularly because the U.S. suspension

right is, as discussed below, subject to so many qualifiers

qualifiers which could well be interpreted differently by

Japan and the United States -- the leverage is very real:

almost any invocation of suspension rights could be

challenged by Japan as a-breach of U.S. commitments, thereby

radically undermining the rights themselves. Such a result

is inconsistent with the Congressional intent that U.S.

consent rights *be unqualified and set forth in the agreement

unambiguously" H.R. Rep. No. 587, 95th Cong., 1st Sess. 13-14

(1977).

Second, the ability to suspend the consent

arrangement is enormously qualified in the Implementing

Agreement. Article 3, Paragraph 2, provides, for example,

Any decision on such suspension would only be
taken in the most extreme circumstances of
exceptional concern from a non-proliferation or
national security point of view, would be-taken
at the highest levels of government, and would
be applied only to the minimum extent and for
the minimum period of time necessary to deal in
a manner acceptable to the parties with the
exceptional case.

Article 3, Paragraph 3, further provides,

Prior to any suspension the parties shall
consult with each other to determine the facts
of the matter and to discuss to what extent, if
at all, a suspension is necessary. The
suspending party shall carefully consider the
economic effects of such a suspension and shall
seek to the maximum extent possible to avoid
the disruption of international nuclear trade

, 4 ,4
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and the fuel cycle op ,xions under this
Implementing Agreement.

And, Paragraph 5 of the Agreed Minutes to the Agreement

states, in almost identical terms to those which caused grave

concern to ingress when they were included in the 1985

nuclear cooperation agreement between China and the United

States,

The said provisions of the Agreement consent
rights, etc.1 shall be implemented in such a
manner as to avoid hampering, delay or undue
interference in the nuclear activities in the
two countries and so as to be consistent with
prudent management practices required for the
economic and safe conduct of their nuclear
programs. It is further confirmed that the
provisions of the Agreement shall not be
utilized for the purpose of seeking commercial
or industrial advantages, for the purpose of
interfering with the nuclear policy of either
party or the commercial or industrial interests
of either party or its authorized persons, or
for the purpose of hindering the promotion of
the peaceful uses of nuclear energy.

Finally, Article 12, Paragraph 4, of the Agreement requires

the parties to "carefully consider the economic effects of

such actions' prior to taking steps to cease cooperation.

It is painfully obvious that such provisions which,

taken as a whole, go well beyond anything in prior U.S.

agreements, make it all too easy for the parties to disagree

on just what constitutes justifiable suspension and/or

termination. Indeed, almost any action by the United States

would likely give the Japanese more than sufficient cause to

complain the United States was not living up to its

commitments. In sum, the Agreement is crafted so as to

create qualified and ambiguous rights, rather than clear and
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unrestrained rights-,and so as to eliminate any realistic

ability on the part of the United States to alter the advance

consent arrangement in the future, based upon changing

perceptions and realities of proliferation risk. Such a

result is inconsistent with the Act.

CONCLUSION

in conclusion, the Agreement is incompatible with both

non-proliferation law and sound policy. it sanctions a

plutonium economy in Japan for the indefinite future, under

virtually whatever parameters Japan may choose, while it

preserves few of the essential consent prerogatives of the

United States under the Act. The House Committee on Foreign

Affairs and/or the Senate Committee on Foreign Relations

should therefore, as a matter of first priority, advise the

President under Section 123b. of the Act that# in their

judgment, the Agreement is not consistent with terms of the

Act and request that it be re-negotiated or, failing

acceptance of this recommendation, resubmitted with a waiver

of statutory requirements under Section 123a. Only such an

approach will ensure that Congress has the final say as to

whether the Agreement is approved and so be able to uphold

and vindicate the policies and requirements of the NNPA.
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NEw UNITED STATES-JAPAN NUCLEAR ACCORD," MAY 4, 1987, NU-
CLEAR FUEL

[From the New York Time, Dec. 24, 1986)

STATE V. Dmnrsz: A FIGHT FOR NUCLEAR SUPREMACY

(By John H. Cushman, Jr.)
Washington-Tension between the State Department and the Defense Depart-

ment on arms control ususally arises when the Pentagon hawkishly attacks diplo-
matic moves to restrain nuclear weapons. The State Department, for its part, is
seen as more amenable to limiting nuclear arms.

But that pattern only pertains to the arms race as classically defined, the contest
for nuclear supremacy between the United States and the Soviet Union. When it
comes to halting the spread of nuclear arms to more nations, experts say, the Penta-
gon turns strict while the State Department becomes lax.

These differences on nonproliferation have now pitted State and Defense in a
bitter power struggle.

The bureaucratic fight is over policies meant to prevent nations without nuclear
weapons from obtaining materials and technologies that can be used to make them.

Despite efforts to assert their views on the spread of nuclear materials, Defense
Department officials complain that they have been frustrated at every turn by their
State Department counterparts.

The fight centers upon Pentagon officials' inability to see internal Government
documents written during the drafting of policy, so as to be able to influence deci-
sions. The military would like, for example, to review negotiations with other na-
tions on the uses of nuclear materials.

A PLAN FOR SHARING DATA

The Pentagon thought it had found redress this fall, when Congress enacted a
provision in the law allocating funds for military spending that would force State to
hand over to Defense most relevant documents on nonproliferation policy. "Upon
request," the provision stated, "the Secretary of Defense shall have access to all in-
formation regarding nuclear proliferation matters which the Secretary of State or
the Secretary of Energy has or is entitled to have, including all communications,
materials, documents and records relating to such matters, including cables from
U.S. diplomatic missions."

But President Reagan, when he signed the law, bowed to the wishes of the State
Department and said in his declaration of signature that "I must consider this sec-
tion to be advisory." Congress, he said, had no business telling the executive branch
how to control national security data internally. "The sharing of appropriate infor-
mation on nuclear nonproliferation will be solved through the normal interagency
process in the executive branch," the President said.

Since the law was signed Nov. 14, officials say, little has changed to suggest that
Defense will be kept more fully informed.

Richard N. Perle, an Assistant Secretary of Defenee, outlined in a memorandum
to members of Congress this fall exactly what is wrong with the information flow in
the eyes of the Pentagon.

He said that in the past four years, Richard T. Kennedy, a State Departmert Am-
bassador-at-Large who is in charge of nonproliferation, has shifted the State bepart-
ment's messages on the subject out of normal channels, putting restrictions on dis-
semination of the cables. Of 1,000 cables in this period, Mr. Perle complained, his
office saw only about 20.

The Defense Department, he said, rarely sees outgoing State cables unless they
involve export controls, which the Pentagon must approve by law.
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The Defense Department, he said, rarely sees outgoing State cables unless they
involve export controls, which the Pentagon must approve by law. And the number
of interagency meetings on nonproliferation to which the Defense Department is in-
vited has dropped from four a week to one every two weeks, Mr. Perle said.

The Defense Department, despite making its objections known within the Admin-
istration, "has operated increasingly in the blind," Mr. Perle complained. 'There
has been no progress whatsoever. In fact, the problem has grown steadily worse."

The situation, according to one Congressional aide who works on nonproliferation
issues, "puts Ambassador Kennedy in the position of being able to call all the shots
and allow no dissent. He can prevent certain- viewpoints concerning our nonprolif-
eration policies from being effective." A State Department spokesman said neither
the department nor Mr. Kennedy would comment on the matter.

Specialists on these matters agree that the Pentagon is generally more concerned
than the State Department about the growing amount of weapons-grade material,
especially plutonium in civilian hands.

"I think the Department of Defense has to be concerned about the potential vul-
nerability of U.S. forces to a terrorist act that might involve stolen plutonium," said
Paul Leventhal, director of the Washington-based Nuclear Control Institute, which
studies the spread of nuclear materials. "They might not be able to monitor this as
closely as they would like."

The Pentagon also must act to insure the safety of nuclear materials in transit
between nations, Mr. Leventhal said. And it must judge whether risks of more na-
tions getting the bomb affect its own military plans.

"We see nonproliferation policy as a form of arms control," said a Pentagon aide.
"But in this instance it has been almost the exclusive province of Ambassador Ken-
nM;yr.Leventhalsaid that the non-Communist world's inventory of plutonium,
which is produced from spent fuel used in power plants but can be used for nuclear
weapons, will exceed "in the next few years" the 200 tons thought to be contained
in actual weapons. By the year 2000, his group predicts, there will be twice as much
weapon-grade plutonium in civil inventories as in warheads.

In some cases, nuclear fuel and reactors were supplied by the United States under
restrictions governing their use. The Defense Department is said to be particularly
worried that the State Department might agree, despite these restrictions, to give
Japan advance permission to increase its plutonium stockpiles. Mr. Leventhal said
the Pentagon would like to know details of current negotiations with Japan on the
reprocessing of spent fuel and the separation of plutonium from fuel.

Mr. Perle has told Congress that "in some cases, where Defense Department
views have been required on major nuclear agreements that have been negotiated
over a period of years, the State Department has released the texts of these agree-
ments and information about them to the Defense Department only days in advance
of a White House decision on whether to submit them to Congress-rendering it im-
possible to renegotiate problem areas."

"Even then, the Defense Department has been unable to see all relevant informa-
tion," Mr. Perle said in a fact sheet sent to members of Congress in September. "In
some cases the State Department has proposed to other countries nuclear arrange-
ments that were opposed by the Defense Department-without the Defense Depart-
ment's knowledge, because of the special diplomatic channels involved."

VOCIFEROUS DEMANDS

In the case of the agreement being negotiated with Japan, Mr. Perle was recently
given an opportunity to review the proposed text, but only after vociferously de-
manding access to it, he said today.

Mr. Perle says the Administration rejected the binding legislative requirement
that information be shared because it thought such a law was an unconstitutional
infringement on the executive branch, not because it opposed the idea of sharing
data.

But a Congressional aide who helped write the law disagreed calling Mr. Reagan's
message an "unconstitutional line item veto "because it seeks to selectively nullify
one aspect of the law. If the State Department does not begin to comply fully with
the provision, the aide suggested, Congress might hold hearings and try to block
funds for Mr. Kennedy's office to operate.
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(From the New York Tit=e, Thurday, Nov. 5, 198]

RsiNG NUcLEAR TRADx Sins FEAR or Tm SM

(By John H. Cushman, Jr.)
WAHINGTON.-The risk that terrorists will obtain commercial nuclear materi-

als as they are transported between nations is likely to increase in coming years,
according to a review of security measures conducted by the Pentagon.

"Opportunities for terrorist acts, including attempts to steal civil plutonium, will
increase substantially as a result of the increased commercial use of plutonium,"
the Defense Department said in a report delivered without fanfare to Congress last
week.

Plutonium, a byproduct of nuclear power plants that is recycled for further use, is
also a main material used in nuclear weapons. Because of changes in the design of
nuclear power stations around the world, the amount of plutonium used in the
world's power reactor is expected to expand greatly, and plutonium separated from
nuclear plant wastes is expected to move from nation to nation increasingly.

The United States produces plutonium only at military installations or use in
weapons. France and other countries, however, are exploring the feasibility of
breeder reactors to produce plutonium commercially to fuel other reactors or for
weapons.

International agreements and American law govern the security provisions en-
forced when plutonium is moved. The Pentagon's report on the adequacy of these
safeguards, which was one of several Administration reports requested by Congress,
expressed greater concern than reports sent by the State Department and others.

The report, delivered long after its due date as Federal agencies wrangled over
the tone of the security assessments, estimated that by the late 1990's as many as
300 shipments of separated plutonium would leave waste reprocessing plants in
Europe every year, bound for Europe and Japan.

The reports to Congress came as the United States and Japan today signed a long-
term agreement that will allow Japan, for the indefinite future, to use nuclear ma-
terials controlled by the United States and stored primarily in Europe. The United
States, under agreements governing the use of nuclear materials and technologies,
controls about half the nuclear materials likely to be shipped abroad for the remain-
der of the century.

The agreement with Japan sets forth the terms under which nuclear materials
can be shipped from Europe to nuclear facilities in Japan. The shipments will move
by air, and it appears likely that aircraft carrying the materials will refuel in
Alaska, whose state governmet is seeking to block transhipment in court for safety
reasons.

The agreement with Japan faces a 90-day review in Congress before it takes force.
The Pentagon reported: "If, as anticipated, amounts of separated plutonium in

transit and storage increase, theta are grounds for concluding that there will be a
concomitant increase in the pro "ability of low-level incidentsinvolving this materi-
al, and an increased risk of nuclear terrorism involving its diversion or theft and,
p ble, its fabrication into an explosive device or its use to create a radiologicalhazard."

The State Department, in a separate report, concluded that existing international
standards for protecting shipments of nuclear materials "are adequate." But the
Pentagon repeatedly stated in its report that the adequacy of the current safety
standards could not be insured.

[From Nucleonics Week, Aug. 24, 1987]

NSC Gaoup To DEBATE UNITED STATES-JAPAN PACT

A licy review group of the White House National Security Council is expected
to date at a meeting in September whether the president should sign the recently
negotiated U.S.-Japan agreement for cooperation, sources said. The Department of
Defense and the NRC have said they have reservations about various provisions in
the agreement and could not recommend that the president sign the agreement in
its present form. The State Department, DOE, and the Arms Control & Disarma-
ment Agency are said to favor going forward with the agreement.

Although DOD's concerns about the agreement which would, among other things,
give Japan Iong-term, or programmatic, approval to reprocess U.S.-controlled spent
fuel and use the resulting plutonium, were expected by the State Department,
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NRC's strongly worded letter of opposition was not. NRC's comments are still classi-
fied, but sources said the commissioners, rejecting a more mildly worded letter
drafted by NRC staff, sided with DOD in expressing concerns about whether the
U.S. at all times could be assured of having adequate "timely warning" of a diver-
sion of material under the programmatic approval scheme in the agreement.

NRC was also said to be concerned about the appropriatenesb of including in an
agreement between a weapons state and a nonweapons state a reciprucity provision
that would give Japan the same control over the disposition of spent fuel L6,trned in
a reactor using Japanese components as the U.S. has over spent fuel burned in a
Japanese reactor using U.S. compenents. NRC was also said to be concerned about
the administrative burden the agency would have to assume to keep track of the
Japanese components. Similar language is incorporated in the U.S.-Sweden agree-
ment for cooperation, which entered into force in 1984. However, arrangements
have apparently been worked out by the U.S. and Sweden under which NRC has so
far not been required to set up any detailed administrative procedures to keep track
of Swedish components in the U.S.

State Department officials are still confident that the president will sign the
agreement, and one predicted that it would be sent to Congress this fall.

Meanwhile, the State Department is said to be still considering whether a full-
blown environmental impact statement is required because of a provision in the
agreement mandating that shipments of U.S.-controlled Japanese plutonium from
Europe to Japan be done by air. Such shipments will likely require a stopover in
Alaska. The governor of Alaska has asked State to do an EIS before sending the
agreement forward.

State Department officials reportedly have received informal industry inquiries,
asking whether the U.S. would consent to shipments of Japanese Pu by sea if the
Pu were contained in mixed-oxide fuel. State is said to have responded negatively.

(From Nucleonics Week, May 4, 19871

DEFENSE DEPT. SAID To BE RECOMMENDING CHANGES IN NEW UNITED STATES-JAPAN
NUCLEAR ACCORD

The U.S. Department of Defense (DOD) is apparently recommending that the
President not sign the recently negotiated U.S.-Japan agreement for nuclear coop-
eration. DOD's comments on the agreement, signed by DOD Secretary Caspar Wein-
berger and delivered to executive branch agencies to NRC, are classified, so details
of DOD's objections are not available. DOD officials also declined to comment on
their analysis of the complex 178-page agreement.

However, sources indicated that DOD has a number of concerns about provisions
in the agreement, including ones granting Japan long-term, or programmatic, ap-
proval to reprocess U.S.-controlled spent fuel and to use the resulting plutonium.
DOD is said to have recommended that U.S. negotiators, led by officials from the
State Department go back and push for changes in a number of sections of the
agreement.

Sources also said that with two former Navy admirals now on the NRC Commis-
sion (Chairman Lando Zech and Commissioner Kenneth Carr), NRC is showing
more interest than it might have in the past in what DOD has to say. NRC is not
expected to submit its comments on the agreement until sometime in late May.

Some administration officials, however, dismissed DOD's concerns. Said one:
"They only reflect the philosophy of a few people in DOD who hate plutonium.
"These officials also predicted that when comments from all the relevant agencies
(DOD, NRC, the State Department. DOE, and the Arms Control & Disarmament
Agency) are considered by the President and his National Security Council, the deci-
sion will be made to sign the agreement and forward it to Congress.

DOD sources, however, said that "the position taken by the secretary of defense
reflects the views of all major elements of DOD concerned with the agreement."
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APPENDIX 16

PRODUCON AND PLAMM USE OF PLUTOMUM M JAPAN'S
NUCLzAR Powu REArORS Du o 80-YARu BAS PEnOD oF mi
PioPOSED U.S._JA AR En , MARm 1, 1988

Summary

By the end of the year 2017, shortly before the proposed
U.S.Japan Agreement for Cooperation would be subject to renewal,
the net quantity of plutonium accumulated by Japan in the
discharged fuel of its nuclear power reactors will increase from
153 metric tons at the end of 2000 to between 300 and 400 metric
tons. By that time, according to present plans, about 255 metric
tons of Japaneseproduced plutonium will have been separated in
reprocessing plants in Japan and Europe. The announced plans of
Japan demand the use of some 130 metric tons of separated
plutonium as reactor fuel through the year 2017, mainly in light.
water reactors in a commercial program to begin in 1997.

Plutonium Production

How much plutonium will circulate in Japan's commercial
nuclear fuel cycle at the end of 2017, shortly before the end of
the 30,year period when the pending U.S.-Japan Agreement for
Cooperation is set to expire? The answer depends mainly on the

PRESIDENT BOARD OF DIRECTORSPaul L Leventhal Peter A. Bradford/David CoheniRear Admiral Thomas D. Davies. USN (Ret)/Denis A. Hayes/Julian Koenig/Paul L. Leventhal/ Sharon Tanzer Leventhal,' Dr. Theodore B. Taylor
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realization of Japan's plans to expand its nuclear power

generating capacity and to use plutonium as fresh fuel in light-

water reactors (LWRs). (See-Appendix A.)

By the end of the year 2000, according to recent

projections, Japan's nuclear power reactors will have discharged

a total of 153 metric tons of plutonium in irradiated spent fuel

(See Appendix B.) Also, by that time, about 85 metric tons of

the plutonium will have been separated from Japanese-owned spent

fuel at reprocessing plants in Europe and Japan. (See David

.Albright, "Civilian Inventories of Plutonium and Highly Enriched

Uranium," in P. Leventhal and Y. Alexander, eds., Preventing
Nuclear Terrorism, Lexington Books, 1987, pp. 268, 278.)

From 2000 to the end of 2017, an additional 227 metric tons

of plutonium could be discharged from Japanese power reactors,

bringing the net accumulated to some 380 metric tons. This is an

upper limit which assumes that no separated plutonium is recycled
as mixed-oxide (MOX) fuel into light water reactors (LWRs) or
advanced reactors and that the 10 Japanese utilities do not

switch to high burn-up fuel during this period. (Japanese LWRs

are assumed to operate, at 70 percent capacity factor. At this

capacity factor, a 1000 megawatt-electrical (MWe) LWR discharges
about 230 kilograms of plutonium annually using standard low-
enriched uranium (LEU) fuel and about 170 kilograms annually

using high burn-up fuel.)

However, Japan has already undertaken several pilot projects
involving plutonium use in LWRs, in advanced thermal reactors (ATRs)

and in fast breeder reactors (FBRs). The country's plans are now
to start "commercial use" of MOX fuel in 12 LWRs at the end of
1997. (See Appendix A. Through 2017 and beyond, only limited

quantities of plutonium will be used for ATRs and FBRs.) In

addition, it is likely that Japanese utilities will adopt high
burn-up fuel widely soon after 2002.

If plans for burning MOX fuel go through as currently

devised, Japan would accumulate an additional 147 metric tons of
plutonium between 2000 and 2017 through the operation of its

2
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commercial fuel cycle. (12 LWRs are assumed to have one-third

core each of MOX fuel and two-thirds core of standard burn-up LEU

fuel; all other LWRs are assumed to switch to high burn-up fuel

at the end of 2005.) Japan would then have a net accumulated

inventory-of about 300 metric tons of plutonium either in

separated form or in stored spent fuel.

Consequently, the amount of plutonium accumulated in

Japan's commercial inventory by the end of 2017 could range from

300 to 400 metric tons.

Reprocessing and Plutonium Requirements

The separation of Japanese-produced plutonium after 2000 is

expected to continue in domestic and foreign (French and British)

reprocessing plants at the rate reached in the late-1990s, about

10 metric tons of plutonium annually. In addition to the small

reprocessing plant at Tokai, an 800 metric-ton-per-year

reprocessing plant is to start operation at Rokkasho in 1995 and

a second large plant is planned for 2010. then an additional 170

metric tons of plutonium will be separated by the year 2017.

Thus it can be expected that an additional 170 metric tons

of plutonium will be separated from Japanese spent fuel between

2000 and 2017. This brings the total amount of Japanese-produced

plutonium that will have been separated by the year 2017 to an

estimated 255 metric tons.

About 96 metric tons of separated plutonium will be required

for the reloads of the 12 MOX-fueled reactors in the planned

"commercial use" program in the 20 years between 1997 to 2017.

In addition, about 15 metric tons of plutonium will be needed for

the initial cores or these reactors and about 5 metric tons will

be needed for the preceeding pilot and demonstration projects.

At the commercial stage, MOX fuel will have to be fabricated at a

rate of about 100 metric tons per year. The ongoing ATR and FBR

programs may require some 10 to 15 metric tons of plutonium total

through 2017. Thus Japan's current plans for recycle would

3
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demand a supply of 'about 130 metric tons of separate. through

2017 with the major requirements for plutonium coming from the

commercial program in LWRs. beginning in 1997.

Milton M. Hoenig
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Appndix A: Japan's Plans to Use Plutonium

Japan's announced plans to use plutonium fuel in nuclear
power reactors will start to be implemented in earnest during
1997, with the loading of plutonium-based mixed-oxide (MOX) fuel
into 12 light-water reactors (LWRs). Before that plutonium will

be used in pilot-scale programs. The three stages in the light,

water reactor program are as follows:

* An on-going small-scale demonstration program that will

end around 1990. It involves the irradiation of six MOX
fuel assemblies in one small boiling water reactor (BWR) and
one small pressurized water reactor (PWR).

* A large-scale demonstration program that will end in 1997.

It will involve the loading of one-quarter corIA of MOX fuel,
each, into one 800 Megawatt-electrical (MWe) BWR, beginning

around 1992, and one pressurized water reactor PWR,

beginning around 1994.

* Commercial use of plutonium that will begin at the end of

1997. It will involve the loading of one-third core of MOX
fuel, each, into six 1000 megawatt-electrical (MWe) PWRs and

six 1000 MWe BWRs.

In addition, MOX fuel is to be used in Japan's advanced
nuclear .reactor development programs---the advanced thermal
reactor (ATR) and fast breeder reactor (FBR) ---which have the

following schedules:

* Ongoing operation of the prototype ATR Fugen (165 MWe) and

startup of the demonstration ATR Ohma (606 MWe) in the mid-
1990s.

* Ongoing operation of the experimental FBR Joyo (100
megawatt-thermal), startup of the prototype FBR Monju (280

MWe) in 1992, and startup of a demonstration FBR after the
year 2000.

(See Atoms in Japan, June 1986, p. 5ff.; June 1987, p. 4ff.)
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Appendix B: Forecast of Japanese Nuclear Power Capacity

Japan's installed nuclear power capacity at the end of 1986

was 24.8 gigawatts-electrical (GWe). The revised Long-Term

Energy Plan of the Japan Atomic Energy Commission, published in

June 1987, foresees a nuclear power capacity of 53 GWe at the end

of 2000 and greater than 100 GWe by the year 2030. These

projections, although reduced from earlier forecasts, still may

be optimistic.

The projections issued by the Energy Information

Administration (EIA) in 1987 for the years through 2010 (DOE/EIA-

0438(87)) predict a Japanese nuclear capacity in the year 2000

that ranges from 42 to 48 GWe. The calculations in this paper

are based on a model that is consistent with the EIA projections

and with longer-term Japanese expectations; the model allows for

an exponential increase in Japanese nuclear capacity, with a

doubling every 15 years through the year 2000 and a doubling

every 30 years thereafter. Projections of EIA and predictions of

the model are shown below.

Japan's Nuclear Capacity (GWe)

--- EIA Projections----

Year Lower Upper Optimistic Model

1990 26.9 29.3 30.4 29.9

2000 42.1 44.2 48.3 47.4

2010 43.5 52.2 61.0 59.7

2017 70.2
2020 75.2

2030 94.8
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APPENDIX 17
[From the International Herald Tribune, Aug. 30. 1985]

WE Aim IGNORING THU PLUTONIUM ISSUZ AT OUR PERIL

(By Paul L. Leventhal)
GNZivA.-Delegates of the 130 member nations of the treaty on the nonporolifera-

tion of nuclear weapons began meeting here on Tuesday for a month-long review of
the accord. But the matter that should be most on their minds is the one that will
receive least attention.

Plutonium: the original "manmade" element, the stuff of the first atomic test and
of the bomb that destroyed Nagasaki; a waste product of civilian nuclear reactor
and now the preferred fuel of the future of the nuclear power industry.

Each year 100,000 pounds (45,000 kilograms) of plutonium are being discharged as
waste in the spent fuel of nuclear power plants throughout the world. Industry
wants to recover the plutonium and use it to supplement fresh reactor fuel. In this
way, supplies of nonexplosive uranium fuel can be conserved and the world's urani-
um resource extended.

The problem is that plutonium, separated from spent fuel, becomes an explosive.
Less than 15 pounds is needed for an atomic bomb.

The amount of explosive plutonium to be brought into existence for use in civil
pra are staggering. Within the next decade, explosive plutonium for civilianapplications will eclipse the 200 tons that the superpowers now use in weapons. By
the year 2000, some 3 million pounds of plutonium will have been produced in spent
fuel-the equivalent of about 200,000 nuclear weapons, compared with the 50,000
now deployed by the superpowers--of which nearly a million pounds may be sepa-
rated into explosive form.

Why all this plutonium? Is it needed? Can it be monitored and controlled down to
the relatively few pounds that, if diverted by nations or stolen by terrorists, could be
turned into bombs? Similar questions need to be asked regarding the other nuclear
explosive material, highly enriched uranium, the stuff of the Hiroshima bomb,
which is produced in smaller but significant quantities to fuel many research reac-
tors worldwide.

The questions go to the heart of mankind's need to control the atom or to be con-
trolled and destroyed by it. They should be high on the agenda of the current NPT
review conference. Yet, by all indications, they will receive scant attention at a con-
ference preoccupied with protests about unfulfilled treaty commitments by the su-
perpowers to curb their arms race and by nuclear suppliers to provide all the nucle-
ar assistance demanded by treaty states.

There are a number of factors behind this bizarre neglect of the proliferation dan-
gers of explosive plutonium and uranium. The treaty itself is blind to the weapons
potential of these materials so long as they are dedicated to peaceful purposes and
subject to a system of audits and inspections known as "safeguards" administered
by the International Atomic Energy Agency.

The treaty is crafted to prohibit the manufacturer of nuclear devices, not the ma-
terials needed to make them explode. By making explosions and the acquisition of
explosive devices the basic measure of proliferation, the treaty permits nations to
acquire the technology and materials required for bomb-making, short of actual fab-
rication of devices.

The treaty provides a cloak of legitimacy for "latent" proliferation in the form of
stockpiles and known-how that can be rapidly transformed into nuclear arsenals at
a time of regional or global crisis. The treaty also contributes to the danger of theft
of nuclear explosive materials by terrorists-a danger that increases in proportion
to the amounts of materials produced, traded and used.

The impending widespread commerical use of nuclear explosive materials con-
fronts the world with the most momentous decision on the application of atomic
energy since the decision to drop, rather than demonstrate the bomb over Japan. It
is not too late to avoid the plutonium path.

Most commerical reprocessing of spent fuel has taken place in France and Brit-
ain. Although some 60 tons of civilian plutonium have been separated worldwide
(including Belgium, West Germany, India, Japan and the United States) more than
90 percent remains in France and Britian. Four-fifths of spent fuel from modern
plants remains unreprocessed.

A-PcA4 - 88 - 13
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The economics of processing and using plutonium is unfavorable in the extreme.
Original assumptions that plutonium would be needed to augument scarce supplies
of uranium have proved false. The world resource of uranium is projected to be as
high as 20 million tons-enough to provide a lifetime supply of fuel for at least
4,00 nuclear power plants compared with about 800 now operating. For plutonium
to become economical, uranium would have to increase in price to $150 a pound,
compared with its present price of about $20.

Of greater concern, the IAEA-long defended by nuclear advocates as having as
effective saf.uards system-is now widely acknowledged to lack both the technical
and the political means to detect and give timely warning of diversions of nationally
held explosive nuclear materials. The IAEA was never given the police authority to
prevent such diversions, even though the treaty calls for application of IAEA safe-
guards "with a view to preventing diversion of nuclear energy for peaceful uses."

On the other hand, the IAEA is authorized by statute, but was never empowered,
to assume a task it can handle: taking international custody of "excess" nuclear ex-
plosive materials. This includes plutonium in separated form or contained in spent
fuel.

It is time that explosive plutonium and uranium were seen for what they are: un-
necessary and too dangerous for world commerce. Nuclear power and research reac-
tors can be run efficiently and effectively without them. Continued failure by the
public to demand that policymakers constrain those who would make civilian fuels
out of atom-bomb materials will lead inevitably to a world in which nuclear explo-
sives and nuclear violence are commonplace. Such a world would be horrible. The
NPT conference is the logical place to start the move away from nuclear prolifera-
tion.
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APPENDIX 18

"WHY RCYCLE PLu'roNIUM?" BY DAVID ALBRIGHT AND HAROLD
JVE8ON, &IS cCE, ('OL. 235, MARCH 27, 1987

Why Recycle
Plutonium?
DAvID ALUOGHT AND OHAL FBrSON
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NEST is a efficied uLnt for finding stolen or improvised nuclearWeapom If the approximate location
,of dt bomb is kown. However, NEST is small and has a limited capability for finding wdl-shkld
wsoreofradiation. halargeubanarea,(oreample, k wouldbe A Dim possible o ae "ca
device within a limited io of time unless the vicnity of its oa lment were known.
NESr' limbed technical capability is further season ade protection of we o d of mateials
usable in weapons to make t all but impossible.

An event much less significant thn the detonation of'aweapon-auich as the sezunorattempted
eizureof a wapoorthepenetaion ofastorget -- ikelyto befrMd a terrorist

"success." it is imporn, therefore, to deter to the maximum extent possible terrorist activitiesreted
at nucM weapons.

ff. PrWetctg Nudles Materials
1. Cihil nuceateiw als kwowldeIn fwrm sitblefor use IN we uApossoudbe given protedio

" "uant to sovenwntfpntcdlon#weApN.
In view of the terrorist threat, the Task Force recommends that certain foms of uranium and plutonium,

because they are usable in nuclear weapons, should be provided the equivalent level of protection in the
private sector woddwide as governments provide where numclear-weapon materials, weapon components
ani the weapons themselves are locae. There should be no less vigilace and pwction on the
grounds that these nuclear materials are dedicated for peaceful purposes.

2. The ct o f protct eaponxusblefoms of nuclarmteikalsould befactord into piwe
decisinsto produe aed we &m.

The costs of providing such protection over weapon-usable form of nu r materials in peaceful
programs should be considered by those who produce and use these materials, and by their governments
a well. Thes costs should be weighed against the benefit of proceeding with commercial use of these
Materials for the purpose of ext"n supplies of nuclear fuel and pMoti • long-t nerMy ecity.

3.1.x the mant reamnto f clviippliatiqsofplutnim o e k ondced.n

Widespread commercial use of plutonium should be subject to reexamination on economic grounds,
includlog the security costs mentioed above. Such a reexamination would sow be most appropriate
since reserves of non-weapon-usable nuclear fuels are igh an d readily available at low prices; in
addition, technology for highly efficient puuion 1 Wconsumption of these fuels is becoming
available. Sufficient supplies of low-price uranium fuel could permit stonge or disposal of spent fuel
withoutpocs sing-t so-calW "once-through" fuel cycle-although any local oppMition to such
storage or disposal would have to t addressed. There should be consideration of whether civil use of
plutonium can be limited to research, development and demonstration of the beder reactor asa
long-tem energy option. This would leave open national options for eventual commercial development
of this and other plutonium-fueled reactors, as economic and security condition allow.

4. Conmvrsion qf reatorsfmeasweqpon- kdeuam fuels to loweeiched wwniuinetW wabl
i weapos sudW bkemnsdred at tisMe,as wil.

Virtually all research and power reactors utilizing hiSly emiched uranium fuels can be converted to
ow-enriched fuels now available. Conservation should be gven worldwide to their prompt conversion,
in light of the terorist threat, as was recently required for most licensed e r eacts in the U
Ste".

5.7.e te extntde marialssuitblefor We an wd x bua~ folny preaons shuld b
Uhkn to pruect the mo W. edorit.

Facilities producing or handling metallic and other forms of weqon-u uranium and plutonium are
of special significance because these materialsare suitable for a cude bomb. It is Important, therefore,
tin-d eh" protection be provided. Shipments of significant quantities of thes materials over land
are especially vulomble and, accordingly, escot or guards shd accompany eachddpment in special
vehicles. Shipments on the high seas should take place under constant surveillance by escorts and under
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conditions that assure close w a with appropriate forces. ( for protecting
fuej facilities and reactors containing poei explive forms of plutonium and uranium am
contained in d next section.)

National sovereignty ovr nuclear and other domestic energy strategies is a dghtfully cherished principle"
among nations. Long-term ener security isa essential objctive of all nations. Nations lacking lage
domestic energy resources have little choice but to regard the energy contained in nuclear wastes as a
potential resource too valuable to "throw away," at least until they am certain of other resources to take
its place. Until such alternatives are a assured a the "domestic resource" represented by the plutonium
and uranium content of their spet fuel, these nations cannot be expected to give up their long-term
option to reprocess the waste and to recycle the recovered fuel into their power reactors. There is some
question, however, as to whether a short-term imperative exists for nations to make large-scale
commercial use of plutoniunrfuel at a time when the risks of terrorism run high.

[The Japnese members ofthe Task Force wish to add the following: Whatever may be the general
applicability of the recommendations and the discussion contained in this section, the unique situation in
Japan warrants continuation of the national program to make use of plutonium as reactor fuel. Japan is
without indigenous energy resources and consequently there is a national plan to recover plutonium and
uranium from spent reactor fuel. Japan is convinced that the utilization of plutonium as reactor fuel soon
after the reprocessing of spent fuel will contribute to the prevention of nuclear proliferation and nuclear
terrorism. Extensive hig-technology measures have been developed to protect Japanese plutonium and
highly enriched uranium. This work will continue, and there should be a sharing of such information
among nations. Japanese society, because of its tragic experience with nuclear weapons, would not
tolerate anything but the most elaborate precautions to guarantee that peaceful nuclear materials in Japan
are never used in weapons. ,

There are viable alternatives to a plutonium market including greater reliance on uranium fuel not
usal in weapons, as well as possible utilization of thum finnuceair- leluder prevailing '
conditions, reprocessing of spent fuel and fabrication of the recovered plutonium and uranium into fuel
for recycle in conventional light, water reactors appear not to be economically competitive with the
once-through fuel cycle. Massive new finds of uranium have produced cheap and plentiful supplies that,
in combination with cheaper oil and coal and a lower-than-expected growth rate of nuclear power, have
resulted in lower unmium demand and no likelyeady need for large quantities of plutonium or for the
plutonium-f*eed breeder reactor. Thus, plans for reprocessing and for commercial use of the recovered
plutonium iver the near term raise issues of international plutonium trade and concomitant proliferation
and terrorism risks that seem unjustified by present economic benefits.

About 45 tons of plutonium are being discharged each year as waste in the spent fuel of commercial
nuclear power plants; by the year 2000 a total of 1,400 tons of plutonium will have been produced in
spent fuel. In some countries, reprocessing is underway or planned to recover plutonium and depleted
uranium for the stated purpose of recycling as fuel in existing powerplants and eventually in breeder
reactors. If present reprocessing plans are carried out, by the mid- to late 1990s the amount of plutonium
separated for civil uses worldwide will exceed the 200 tons separated by the superpowers for use in
nuclear weapon. Tons of plutonium will be in commercial transit, posing increased opportunities for
theft and diversion by terrorists.

The transport of weapon-usable nuclear materials on the open road poses the biggest risk of theft. In
the United States, plutonium is not used in the commercial power program; significant quantities of
plutonium and HEU used in the Energy Department's research and development program are generally
trasmlted over highways ina weapons-carrier, the Safe Secure Transport (SST), which is regarded as
virtually umpenetrable and theft-proof. However, armed-convoyed transport of nuclear-weapon materials
between buildings within a government installation is done in less secure "bread-van"-type vehicles,
which could be vulnerable, for example, to "snatch" attacks by helicopter. Transport of civil plutonium
and highly enriched uranium in other countries is generally done in armored vehicles, some of which are
equivalent to the SST And some of which a not.

The IAEA'S role in physical protection of nuclear materials has been strictly advisory because
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protectiagainst theft always has been a national prerogative. Some iemrational safeguards
procedures, such as the use of tamper-ind seals and remotely opmate cameras to provide
containment and surveillance of nuclear materials, offer some physical-protection benefit. Bu the best of
these measures, fiber-optic seals and near real-time saellie surveillance, am often regarded a intrusions
of national sovereignty. National physical protection systems vary i quality from country to
coutry-the IAEA's minimum guidelines oti i they naly rise to the level of
protection provided by governments over nuclear weapons and weapon materials.

The IAEAIEURATOM ufeguards system, generally reprded as adequate to keep track of fabricated
nuclear fuel elements, has more difficulty in accounting for nuclear materials in bulk form. The
safeguards system is designed to provide "timely detection" of diversion of significant amounts of
nuclear materials and to deter such diversions by the risk of detection. A nation may well be deterred
from attempting to divert bomb quantities to a secret weaponsstockpile on the assumption that the IAEA
will detect and report tie diversions before the materials can be convened into weapons. Teorists, with
insider support, might be able to divert small amounts from certain types of bulk-handling plants before
the IAEA or the state can detect the loss. The stolen material could be enough at least to substaniate a
credible threat. National safeguards systems are limited in their ability to detect such small diversions in
lime.

An attractive alternative to reprocessing for at least some countries may be to store the spent fuel or
dispose of it without reprocessing, especially if the supplier or another country agrees to take the spent
fuel off its hands. Such an approach would avoid the economic and political costs of providing a
domestic means for waste disposal and would support the non-proliferation regime.

These efforts do not necessarily involve cancelling development of reprocessing and breeder
technology as i hedge against future energy shortages; rather, these efforts would serve to allow
postponement of widespread commercial production and use of plutonium fuels until such time as their
need is clearly established, the threat of trorism has lessened, and the adequacy of safeguards and
physicalprotection systems has improved. Siniarly, there are now opportunities to accelerate
conversion of research reactors from high-enriched to lownriched anium fuels and thereby eliminate
access by terrorists to another potentially vulnerable weapon-usable nuclear material. A recent
regulation requiring conversion of most licensed research reactors in the United States can serve as
model for other nations.

m. hotelting Nuclear Fullities

1. De.'of cen to cw facMts A"ould be sonsidon Mnprect g an

Because of the extensive &4 tourists could do once they gain entry to a nuclear installation, denial
of access should be the sine qua non of protection against nuclear terrorism. Even if a response force
drives only a few minutes after terrosts gain entry,ituld be toote to prevent sabotagewithsevere
consequences.

2. Thorou giasce gais he d er thfreat ksonee.
Security staffs at nuclear facilities should be alert to the crucial role insiders can play in overcoming

defenses against terrorists. Access to vital areas of facilities should be restricted to the extent possible
without comprmising safy--that is, without lin g ac to such areas during an emergency. The
reliability of employees at nuclear facilities should be a nmatte of prime concern, although security
measures against the insider threat will necessarily vary according to the laws and traditions of
individual nations. Rigorous assessments of potential employees by such meansapsychological
screening and background checks, and regular monitoring of employees' reliability, should be carried
out according to professional standards with due regard to rgh of privacy amd free expression.

3.GxWaorM udo e & md d athoried to um dealy fore.
Guard forces and nearby reserve forces should be Roded with high-quality and frequently updated

training against the terrorist threat. They should be advsed as to the appropriate use of deadly force to
ensure responses sufficient to prevent a large sophisticated group of Mckers or a few infiltrators from
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APPENDIX 20

"BwKLY Fuo s oF Huiuim or PouNDS OF PLUTOMUM TO BE
Auwiouzz Uxwu U.S.4Jw Nucur, AccoRD," NUCuAR CoN-
TROL INSTrTuTE, MARCH 8, 1978

SINMtELT IGIM oF HWRMS OF M0EMM OF PLUTNIUM

ao R AIJoIMSIP owIUn 0.5.-JAPA NUCLUA ACOM

President Reagan is preparing to submit to Congress a new 30-year

nuclear-cooperation agreement with Japan that would require biweekly

flights of a cargo plane carrying about 500 pounds of plutonium from

Burope to Japan. because of the enormous weight of shipping casks to

be used to transport the plutonium, the flights would cross Canada and

land for refueling in Anchorage, Alaska, and then take-off again for Japan.

A crash-proof cask being developed for these plutonium shipments

failed to survive a high-velocity impact test at Sandia National

Laboratories last summer. No new tests have been scheduled,-and some

experts close to the project believe that it will not be possible to

build a large cask, for use in large-scale shipments of plutonium,

that can survive a realistic crash test* The cask being developed

weighs 5,000 pounds and holds about 15 pounds of plutonium. There

would be as many as 40 of these casks on a single Soeing-747 cargo

planes.

It is possible that the Reagan Administration will permit

Japanese plutonium flights in and out of Anchorage utilizing casks

that fail to set strict safety criteria spelled out by the Nuclear

egulatory Cemission after Congress mandated the development of

crash-proof casks in a 1975 law.

Plutonium, a manmade element created as a waste byproduct of

rector operation, is highly toxic and can be used in nuclear weapons.

The Japanese plan to separate plutonium from UL..-controlled spent

reactor fuel and use the plutonium as a fuel in their power reactors--

an approach that has been rejected by Congress as too hazardous and

costly for the United states domestic nuclear power program.

Details of the planned air shipments of plutonium are

disclosed in a Special Report, "Air Transport of Plutonium Obtained by

the Japanese from Nuclear lhel Controlled by the United States,"

prepared by the Nauclear Control Institute and released today. The

Institute Is nonpartlsan and non-profit and conduct independent

reerch on problems relevant to the sprea of nuclear weapons.
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The now nuclear agrement-megoiated by the tegan Administration

but still not submitted for Congressionl approval-wold give the

Japanese a 30-year advance approval to recover and u plutonium

produced in nuclear fuel originally supplied by the United Btates or

used in ..- supplied power reactors. The new agreement would replace

the present agreement, which does not expire until the year 2003.

Under the existing agreement, the United States can withhold approval

on a case-by-case basis of Japanese plutonium activities on safety or

security grounds.

The U.S. government blocked for tvo years a large plutonium

shipment by sea that originally was to proceed on its five-week

journey from France to Japan without military escort or surveillance.

The large risks and costa associated with this shipment, which finally

Involved the use of French and U.S. warships and satellites in 1984,

led to plans to send future shipments by air. Under the now .S.-

Japan agreement, however, the United States would lose its veto power

over safety and security arrangements for these shipments, as well as

over use of the plutonium itself.

The United States presently exercises legal control over most of
the 95 metric tons f187,000 pounds) of plutonium that the Japanese
want to recover from their nuclear spent fuel by the year 2000. About
half of the plutonium is contained in spent fuel that Japan has sent
or has contracted to send, with U.S. onaent, to France and the United
Kingdom for reprocessing. U.S. controls now apply to at least 0
percent of the 45 metric tons (99,000 pounds) of plutonium to be
separated in France and the U.K. from Japanese light-water reactor
spent fuel,-according to an analysis by David Albright, a physicist
with the Federation of American Scientists.

Under the new agreement, the United States would provide one
approval, in advance, for Japanese shipment and use of plutonium
derived from U.S.-supplied nuclear fuel or fuel used in .S.-supplied
reactors, fqt the 30-year life of the agreement.

'he Nuclear Control lnptitute report was co-authored by Paul
Leventhal, the Institute's president, Milton Hoenig, the scientific
director, and Alan Kuperman, a research associate..

The report concludes: I'here are many technical issues to be
resolved before it can be determined whether commercial air transport
of plutonium, as envisioned in the upcoming U.S.-Japan nuclear
agreement, can be achieved safely and securelya.... It is
premature, therefore, for the Reagan Administration to negotiate away
U.S. authority over how Japan makes use of plutonium contained in
spent nuclear fuel originally supplied by the United Sttes or used in
..- supplied reactors. The President should not submit the now U.S.-

Japan agreement to Congress until all technical issues with regard to
air transport of plutonium are resolved.

In addition, the report concluded: ... * there are also
questions concerning the vulnerability of commecial, weapon-usable
plutonium to attacks or thefts by terrorists, as well as the eventual
spread of this material to nationsseaking the capability to build
nuclear weapons. From both counter-terrorism and non-proliferation
perspectives, the risks of commercial we of plutonium may for
outweigh any energy benefits of using this fuel.*

', '•', , .
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APPENDIX 21

"MIuL DOE Loss JAP's ENwCImUwF Busmwss," NucuaR
CONTROL INsTKTTE, D c M 15, 1987

Will DOE Lose Japan's Enrichment Business?

In early November, Attorney William 0. Doub of the
Washington law firm of Doub Muntzing and Glasgow, speaking to the
Atomic Energy Forum meeting in Los Angeles on the "Importance of
the New U.S.Japan Nuclear Cooperation Agreement for the American
Nuclear Industry," raised the possibility of financial ruin for
the Department of Energy's uranium enrichment enterprise, and of
the consequences for U.S. utilities, if the new U.S.-Japan
agreement is not accepted at. negotiated and now submitted by the
President to Congress.

Doub's statement carried the implied threat that Japanese
utilities would cancel their enrichment contracts with DOE if the
Agreement did not go into force as negotiated. Does this
represent a subtle form of coercion being directed at the United
States through leading representatives of Japanese commercial
nuclear interests? "The Japanese utilities aro among DOE's
largest enrichment customers, Doub noted. "Without Japanese
support for DOE's enrichment program, DOE's enrichment costs
would inevitably be spread among fewer utility customers....
Consequently it appears that U.S. nuclear utilities will have an
interest in supporting the new U.S.-'Japan agreement," he
asserted.

PR L. Le4TP&W L. Leven"d BOARD OF DIRECTORS
Pew A. Bradford/Davld Cohen/Rew Admiral Thomas D. Davies. USN (Re)/Denis A. Hayes/
Julian Koenig/Paul L. LeventhluiSharonTanzerLventhal/Dr. Theodore T. Taylor
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DOE's Real Problsus

While it is true that the future for DOE's uranium
enrichment business is fraught with uncertainty, the reasons for
this have little to do with the U.8.-Japan agreement. Indeed,
whether Japanese utilities decide to continue contracts that now
comprise about one-fifth of DOE's enrichment business may well
depend on market and industry factors exclusive of the U.S.-Japan
agreement. The DOE enrichment enterprise is struggling to stay
competitive. It faces keen competition from suppliers abroad for
the business of foreign utilities. Today, the uranium enrichment
business is a buyer's market; in 1987, for example, worldwide
enrichment capacity of 42 million separative work units (SWU)
exceeds projected sales of 22.6 million SWU by almost 100
percent. In the current environment, foreign customers are wary
about extending their commitments to DOE when-there are a number
of outstanding and unresolved problems:

-- The outcome of the pending lawsuit by U.S. uranium producers
that seeks to ban the enrichment by DOE of foreign-origin
uranium for use in domestic nuclear power reactors;

-. The restructuring of the accumulated debt of the enrichment
enterprise---estimated at over 08 billion by the General
Accounting Office (GAO)---to determine what portion is to be
recovered in the future through charges to customers for
uranium enrichment;

-- The settlement of "demand charges" against DOE by the
Tennessee Valley Authority (TVA) for electricity on which
DOE is not taking delivery because of the shutdown of the
Oak Ridge, Tennessee uranium enrichment plant;

'-The outlook for continued government support of the atomic
vapor laser isotope separation (AVLIS) program, including
the operation of a commercial AVLIS enrichment plant in the
1990s or later;

2
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AfiA decision on the reorganization of the enrichment

enterprise as a government corporation.

Decisions that are made by Japan and by the other foreign

customers of DOE about future commitments for enrichment services

will be based on the above factors and other financial

considerations, such as the decline in the value of the dollar,

which dictate whether DOE will remain competitive. Also, for

Japan, the large trade imbalance with the U.S. surely will

influence any decision to take away enrichment business from the

U.S.

Japan is Big DOE Customer

I n fiscal year (FY) 1988, DOE has contracts with the 10

Japanese nuclear utilities to deliver 2.4 million separative work

units (SWU) of enrichment, enough for 20 to 24 reloads. The

sales to Japan for FY1988 will amount to about 19 percent of

DOE's total enrichment transactions in that year. For subsequent

years, DOE's projections of enrichment sales to Japan under and

beyond existing commitments are 2.4 million SWU in FY1989, 2.8

million SWU in FY1990, 3.2 million SWU in FY1991, and 3.5 to 4.0

million SWU annually into the mid-1990s and through 2000. The

potential value of DOE's enrichment business with Japan during

this period could range between $260 and $435 million annually.

Almost all of Japan's enrichment requirements are supplied

by DOE at the present time. In 1984, the Japanese utilities

converted their enrichment contracts with DOE to the Utility

Services Contract, which permit the customer to purchase between

70 and 100 percent of its enrichment requirements from DOE and up

to 30 percent from other sources. Subsequently, all utilities

except one (Shikoku) negotiated incentive packages with DOE

covering 100 percent of their requirements. The services
contracts are for 30 years or the lifetime of the plant, but

commitments are normally made 10 years in advance. The contracts

3
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X can be terminated on 10year prior notice, without penalty, or
before that period with a penalty that increases each year by 10
percent of the value of the commited but unused SWUs.

Japanese utilities also receive deliveries of about one
million SWU annually from the French consortium Eurodif under a
10-year contract running from 1980 through 1989. However, most
of this uranium is stockpiled, so that by 1990, Japan may have as
much as 7 million SWU of Eurodif-origin enrichment on.hand. The
Eurodif contract for I million SWU annually is expected to be
renewed# starting after 1993 when much of the stockpile will have
been used up or stored at Japanese reactors, which normally
maintain a 2-year reserve of fuel on-site. Another 2.5 million
SWU of Japanese-owned enrichment left over from the "advance
sale' of 10 million SWU made by DOE in the early 1970s at a price
of $32 per SWU still remains on DOE's books for delivery to Japan
as required to fill uncommited needs.

Japan's Future Options are Open

At the year 2000, Japan's-demand for enrichment is expected
to reach about 6.5 million SWU annually, according to a recent
DOE projection. By that year, Japan plans to have increased its
domestic commercial enrichment capacity to 3 million SWU, from
1.5 million SWU in 1991, and the country is expected to produce
about 2.4 million SWU annually. The remainder of the enrichment
requirements will be purchased abroad---about 1 million SWU
annually under contract to Eurodif and the rest, 3.1 million SWU,
from a number of possible sources: DOE, Eurodif, Urenco
(Netherlands/West Germany/Britain) or Technabsexport (U.S.S.R.).

Clearly, Japan has the option to switch from the U.S. to
other countries for its supply of enrichment. For the past two
years, foreign utilities have been unwilling to make 10-year
commitments to DOE because of the unresolved problems, and DOE
has waived the requirement under the Utility Services Contract.

4
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Consequently, Japan could give notice to terminate its existing
enrichment contracts with DON as early as the end of 1995 without

incurring any penalty.

Some experts believe that by the year 2000 Japan's
dependence on the U.S. for uranium enrichment will have declined
to about 25 percent of its requirements. Others feel that

Japan's commitment will hold firm at 3 to 4 million SWU

annually, or about 50 percent of their needs. The deciding

factor will be DOE's ability to resolve its financial problems

and remain competitive.

Milton Hoenig
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DANGERS IN A PLUTONIUM 3CO00Y

Can large plutonium reprocessing and fuel fabrication plants
be adequately safeguarded?

The Nuclear Regulatory Commission recently stated that
"technical constraints may make it impossible for the IAZA to
achieve its current degree of safeguards effectiveness in
Japan's proposed new large bulkahandling plutonium
facilities," and that, consequently, "the U.S. should not
commit itself, as the Proposed Agreement does, to giving
programmatic approval for these facilities." 0(RC Rebuttal to
State/DOA/ACDA Comments on NRC ViewS.)

The Commission makes clear "that at the present time not
enough is known about future IA safeguarding capabilities
in the large plutonium facilities envisioned by Japan#" and
that "we have concerns that based on current international
safeguards as applied to an 800 ton per year reprocessing
facility, 200a300 kilograms of plutonium could remain
unaccounted for each year." This amount of unccountedefor.
plutonium is 2#4% of the amount of plutonium separated
annually and would be sufficient for 25 to 37 nuclear
weapons (using the IAM's conservative "significant quantity"
of 8 kilograms) should the plutonium fall into hands of
terrorists or countries intent on making nuclear explosives.

Expectations for reliability of IAN safeguards have
changed little, perhaps even declining somewhat over the last
7 years since the report of the IAth's International Working
Group on Reprocessing Plant Safeguards was prepared. The
Working Group concluded that "the performance of a
conventional safeguards system in a large reprocessing plant
... would not meet [the detection guidelines) _for plutonium.
One of the bases for this conclusion was that "[expected
measurement uncertainties of t 0.5 to It ., could lead in
some plants to an inability to state whether or not a
diversion of plutonium of significance to safeguards had
occurred." The report went on to note that even advanced
safeguards techniques, which were then under study, could not
meet the guidelines for the protracted diversion of
plutonium.

PRESIDENT BOARD OF DIRECTORS
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Can Real-World Safeguards and Physical Security Problems Be
Resolved?

Both the Secretary of Defense and the Nuclear
Regulatory Commission advised President Reagan not to proceed
with the U.S.-Japan agreement on the basis of unresolved
safeguards and physical security problems.

The NRC has warned of hundreds of pounds of material
unaccounted for at the large plutonium processing and
fabrication plants that Japan will bring on line under the
terms of the agreement. International safeguards inspectors,
faced with measurement uncertainties, will not know whether
the plutonium has been lost in the pipes, diverted or stolen.

Nor will advanced technology necessarily make the
inspectors' job easier. In 1986, the safeguards director of
the IAEA warned that new computerized material accounting and
control systems could make it possible for plant personnel to
"give completely honest information to a facility operator
and totally false information to IAEA inspectors."

On the physical security front, protection of nuclear
facilities is typically based on a postulated threat that
assesses the intentions, not the capabilities, of the
adversary (as in the U.S. and Japan, for example) --- even
though DoD, in its recent report to Congress, recommended
that terrorist capabilities should provide the baseline
against which protection should be designed. Of further
concern is the thrice monthly plutonium air shipments from
Europe to Japan at a time when, according to a majority of
law enforcement officials surveyed by DoD, terrorists will
soon be armed with Stinger-type shoulderafired missiles
capable of bringing down such aircraft. Further, a
crashproof plutonium shipping cask is yet to be developed,
and some experts believe one cannot be developed to withstand
a worst-case crash.

Could terrorists build a crude nuclear explosive device with
reactor-grade plutonium?

A study prepared for the International Task Force on
Prevention of Nuclear Terrorism by five former Los Alamos
weapons designers, including J. Carson Mark and Theodore B.
Taylor, determined that fabricating a crude design, Nagasaki-
type nuclear explosive from reactor-grade plutonium is within
the reach of a terrorist group with sufficient resources to
recruit a team of 3 or 4 technically qualified specialists
who need not have previous experience in building weapons.
According to the authors, terrorists could build a bomb with
a yield in excess of 1000 tons of TNT with about 7 kilograms
of reactor-grade plutonium metal. The terrorists could
acquire the material as plutonium-oxide powder from a
reprocessing or fuel fabrication plant and reduce it to
plutonium metal in a process that would take a number of days
but is within the reach of a dedicated technical team.
Conceivably, oxide powder might be used directly in an
explosive device without the need for conversion to metal;
however tens of kilograms of oxide would probably be needed.
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What is the likelihood that terrorists could steal plutonium?

It may not be likely that commercial fuel cycle
facilities using plutonium would be better protected than the
facilities of the Department of Energy's nuclear weapons
complex, where materials and components for*-use in nuclear
weapons are fabricated. Guard forces at DOE nuclear weapons
facilities repeatedly fail so-called "black hat" exercises
designed to simulate terrorist attack, as revealed in
hearings held in 1984 and 1986 before the House Committee on
Energy and Commerce's subcommittee on Oversight and
Investigations, chaired by Congressman Dingell. For example,
in May 1985 a DOE Inspection and Evaluation Team made an
"attack" on the alarmed and fenced plutonium storage building
at the Savannah River Plant and blew a simulated hole in the
plutonium storage vault. The one surviving attacker escaped
into the woods carrying plutonium buttons. In a test in
October 1985 at the final assembly plant for nuclear weapons
(Pantex Plant) in Amarillo, Texas, an "insider" smuggled a
simulated plutonium weapon component outside the plant and
threw it over the fence to a waiting accomplice.

Under the proposed U.S.-Japan Agreement, armed escorts
are required to protect shipments of plutonium from Europe to
Japan; also, response forces are to be on hand near plutonium
bulk handling facilities. Yet, under the agreement, the
domestic facilities themselves will not be required, and are
not expected, to -have armed guards on site.

Can all pathways to diversion of plutonium be successfully
protected?

The developing nuclear waste scandal in West Germany
involving Nukem and its subsidiary Transnuclear raises
serious doubts about the trustworthiness of a commercial
nuclear industry to handle tons of bomb-grade material, as
would occur routinely in a plutonium economy. Part of this
scandal is the allegation by a former West German minister of
science and technology, who is now a senior energy advisor to
the Social Democrats, that falsely labeled containers of
bomb-usable material (plutonium or highly enriched uranium)
were-sbApped by Transnuclear from Belgium to Pakistan and
Lxbya through the German port of Luebeck. This allegation is
being investigated by federal prosecutors and is still
unconfirmed. Yet it raises the plausibility of the quick-
and-easy passage of diverted nuclear bomb material through a
complex of linked storage sites and transportation routes
handling both safeguarded nuclear materials and unsafeguarded
materials, such as low-level nuclear wastes. It is
conceivable that several kilograms of plutonium that are
wrapped to shield gamma-ray and neutron emissions could be
transported with low-level wastes and escape detection.

W would be the effects of a terrorist bomb explosion?

A terrorist bomb with a 1000 ton yield that is set off
in.a ,Cwdad major financial center, such as Wall Street or
the equivalent in Tokyo or London, at midday would demolish



buildings and cause 500,000 deaths. The impact on the global
economy could be extremely severe. Even a bomb that fizzles,
with a yield equivalent to 10 or 100 tons of TNT, could cause

-extensive casualties and damage from blast and radiation and
disperse aerosolized particles of highly toxic plutonium over
a wide area. There would be a psychological reaction on the
world population that is difficult to quantify.

Are we prepared for the possibility of accidents resulting in
large scale plutonium dispersal?

In a world caught up in a plutonium economy, the
industrialized nations would support activities that involve
the processing, transport and use of hundreds of tons of
plutonium. Any reprocessing or fabrication plant could have
several hundred kilograms of plutonium on-site at any one
time, and any shipment, by land, sea or air, would involve
an equally large quantity of plutonium.

Already, under the terms of the proposed U.S.-Japan
Agreement, tri-monthly flights of about 150 kilograms of
plutonium each are expected to take place between France and
Japan with a refueling stop in Alaska. Plans for these
flights are proceeding despite the repeated failure of
prototype commercial air-shipment casks to survive simulated
crash tests. An accident or act of sabotage in these
activities that causes the widespread dispersal of plutonium
in a populated area conceivably could lead to as many long-
term cancer deaths through inhalation of micron-size
plutonium particles as would be caused in toto by the
explosion of a crude terrorist-made nucia bomb.

About 16 millionths of a gram of the isotope plutonium
-239 placed in the lungs of a laboratory animal (dogs) is known to
cause death from cancer. Reactor-grade plutonium is some
five times more potent. Plutonium could be very efficiently
dispersed through a mid-air accident of a plutonium-laden
aircraft or a ground crash and fire, or as the result of
a fire in a reprocessing or fabrication plant or in a ground
transport vehicle.

Only a small portion of the dispersed plutonium need
reach the potential victim. A very conservative estimate by
B.L. Cohen of the University of Pittsburgh is that 70 cancer
deaths could result from the dispersal of a gram of reactor
plutonium in a large building. (Safeguards Supplement to
Final Generic Environmental Statement on the Use of Recycle
Plutonium in Mixed Oxide Fuel in Light Water Cooled Reactors
(GESMO), NUREG 0414, May 1978, p. 3-37.) Willrich and Taylor
estimate that 100 grams of plutonium could be a deadly risk
to everyone working in a large office building or factory.
(Mason Willrich and Theodore Taylor, Nuclear Theft:Risks and
Safeguards, p. 25.)

Thus the efficient dispersal of tens of kilograms of
plutonium in a midaair collision of a plutonium transport or
in a major fire at a plutonium handling facility in an area
of high population, conceivably could result in tens to
several hundreds of thousands of excess cancer deaths.
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Japs. ad (4) Oh location md design of the proposed facility ial
nt caue a calamity.

Aftar acquiring the license, ohs opera of dos faily mu
comply with two fuNWheregatlons: to proec the nuclsarflacliq
strictly and to account for ad control the nuclear material by the
appMrpi execution of safeguards.

T1s Atomic En Commission (AC) and the Safeguas DI-
vision of the Scieand Technology Aency (STA) play key oles
10 Phys*4proCtU homfop ymakng tolnlenMMtation ofu-
ea wo-proliferation issues. The Safeguarsn Division of the STA
Is responsible for the Implemeotdloo of safeguals. as well as for
other no-proMlifel o mss including physical protection.

LicmuiV hocedure
The Nuclear Reglatory Authority provides facility opeaors

with apprpria instructions physical protection asontof the re-
quirmntsforpFotectlngnuclear mauteslin faclities or n trnsit.

The Authority verifies that all nuclear facilities are designed and
operated incoufoemance with thegvdelinesof physical poection.

PhyskaeJProtciox Guide&im
The AC ha establihed special commine on physical proec-

lon to Investigae an appr o physical protection system in
Japan. This takes imo account the Increased amount of nuclear
material in Japan and the reommeodti o physical protection of
clear mewrial by the IAFA in 1975 (INFCIRC225).

In 1977 the special committee provided a interim fol
lowed by government instructions, on the physical precaution of al1
nuclear faclittes inJapan.In 190. the commtitl provided the fina
report, which included the guldelnes on physical protection and an
oudine which is attached in the Appendix to this paper. These
guidelines are basically comparable to INFCIRC25S/Rev. I and
clarify the responsibilities of facility operso, the regulatory au-
thoaity, and the law enforcement authorty.

UNDERLYING PHILOSOPHY ON
IMPLEMENTATION OF PHYSICAL
PROTECTION
The physical protection guidelines recommended by the IAEA in
INPCIRC2M./Rev. I provide a valuable concept for coonrcting a
physical protection system However, as is natural for tis type of
recommendation, It does not specifically spell out the depth of
proec o , allowing certain flexibility inorder tocoverall member
staes with different sociological and political circumstances. The
depth ofprotectio shoud be destined and modified according to
the social circumstances in various countries.

Nuclear Incident relating to the security of nuclear material and
facilities could be caused by a number of illegal actions like theft,
robbery ofnuclear makl. amackon a nuclear facility, orsabotage
resulting in radioactive contamination. These actions may be
€ommlutedbycr€ miallunsi mntl-nuclear exmldsts,orauthen-
tic Political trorists.

Note that all Inciden relating tophyscal protection am caud by
intentional human actions. The motivations to take such illegal
actions are not technlcd oes. Consequently, do countermumsr
against ch actions must be pollca ones. In other words, political
measures to alleviate such motivations are the primary mese.
Technical measures should be considered to be very inpormAt, but
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S mpe ma t othe political m .
in fat, poutcad and technical measure we inMelad in Wanus

oftheconceptof"detece. Nwatlly.polkicalmeasaresdepend
so much n histrical sociologcal d cultural background pe-
ein each nation that obtaining meaninful accomplishments

UdN time. in orastrto poalmesur e technical measures may
provide u with a quick fix. Therefore. taken together, technical and
political nuira provide a with the most efflcientSystem against
tbe risk of such incidents. That the physical protection system In a
given coant should be bult in ful utlzstion of the socia features
of that county is of vital importance. In this context, this paper
explaimshe underlyngphllosophles onImplementationofphyscal
pro tioomwhchfocuso acologicalfeaursmpecflctoJap.

PoSik Tat
Nucier dats may take different forms - theft, robbery or

forcible slack or sabotage.
•T7h*- Thefl of clear Materal is a realistic threat as the tow

amewtandvuletyofnuclearmaterlal Inthe ommerial sector
increases. Therefore, facility operator: must provide counter.
meauresagainstthetheftofnuclearmarial thusreducingthe
risk factorciom t o.

* Rob ery Or Forcible Attack - Physical protection measures
talm by operators In Japan ae premised upon tn asumption
ofeneralcivilonler. Foreseeableevels ofvioen may rung
ftm jeu hoaxes to ris-like violence. Physical protection
is cmtnly related so the social circumsts of other cowt-
tries. Looking at the domestic front, violence with heavy
weqou aor high explosives is unlikely because of the follow-
ing features of society in Jspan:
- the bomogenous racial composition md weak religious

influence on human life significantly diminish ncentives to
ue severe violence; and

- legal probibition of all civilian guns and ammunition, with
a volauon penalty of 10years maximum imprisonment has
helped to maintain the social milieu Almost free hom severe
violence.

Lookit at the international front, the eae of immigration
customs control resulting from the geographical features of isolated
islands has traditionally contributed to weaken international ties of
violence. However, a statistics point out, detecting the smuglins
of small fr erm such as handguns or handgrenades is difficult.
Therefore, facHity operators we requested to take approprate
count ermeasures agansforcible entry male by a group with small
firearm or explosives.

Social circumstance change from time to time. We re seriously
concerned about curret trends of violence with stngthened inter.
national connections and tendencies to suack sof rgets, ie. those
with relatively liie apparent security.

.Sabmrq- Countermeasures against sabotage shall be taken by
facility operator, but protection aismt ubotage i a physical
protection fuNction usnelate to the design of the plant itself.

CA&racs.i**iOf OffisdA"
Offendm may be categorized as authentic political rodsts,

anti-nuclearxtre tscmina orunatics Inonedlmension, and
insiders or outiders in the other dimension.

As mentioned previously, an attack on nuclear facilities by a
group of political terrorista or anti-ouclear extremists seems to be
very unlikely inp Jao beca se o certain political calculation and
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ma1commie.ntTh cn fuabu or Ignism gtMbepos b
offenders in JapA.

Insderpro lems have vaditionally been very rae iJapan. This
i mainlydne ntrlroup comdounese wbkb bas long ben
one of the most prominent characterstics of Japanese society.
Rather tha Ideologcalor pofessonal cmon amibuies, loyalty
to the group ad the practical beef of belonging to theg g p e
key virues in Japanese society. At every level of society the
Japanse have a sarn t ee of who is on Inside sod who is not.
Inside the group they we very closely involved in each other's
pemalive Conequently, serious personal mom wesm e'time
the affair of te etire group.

These social feature have develope o employmen systm spe-

cific to Japan. Newcomers are o accepted into the pop (com-
pany) uni they have been carefully screened, tested, and trained in
Its ethical and morality. But once employed, they are usually not
dismissed for any function failure They way be diW iftheY
break the group standards and tarnish the image of the group.

These specific festu.,s of Jaianese society do aot alwsys provkle

us with an advantageindealiq with Insiderpmblemnu.Underceain
circumstances, the strong group consciousness could develop a
curious atmosphee in cowe up any possible misbehavior of a person

in the gfoup. A typical example can be seen in the cae of tihe tragedy
of Jpm Airlins that hMppened in 1982 The DC4 passenger flight
bound for Tokyo from Fukuoka was crazed into the sea ininon-
aly by t lunatic captain in command T e co-pilot tried io block
his captain, but could not succeed because it happened during the
final ding opprosch.As sonsequence, 24 passeal as killed
and ISO were injured. Many of the captain's colleagues had repor-
edly observed his crions behavior and perceved something differ-
ent,butdidotakeanyaclo. Asthiseperence indicled,lunatc
insiders in relatively high positions may be a realistic threat of
sabotage and must be examined more closely.

Co.AIIFWAIYJVJ

In this section some specific considerations on countermeasures
employed in Japan will be discussed.

* Facisy Guards
As mtloned previously, in Japan all civiians have been prohib-

ited by law for nre da I O0yean from having firearms and smnuf
nitlon. Prisons iVrmued to have firearms are limited to policemen
and government investigators for narcotics, etc. Therefore, facility
guards cannot have any firearms and are prohibited fromrepondin8
directly against offenders. Their duties e to detect any threats u
early as possible, to communicate with relevant security authorities,
and to harden respective targets by hardware devices. Entry and exit
control are also the dutyofguardls. Without amed guardsexpecting
significant retardation effects by the fence is hard but a fence is
ralnly for early detection of intruders.

I nmedguards atulea fx es might be otn unique feature
specific to Japan. in order to compensae for the weakness of
unarmed guards, at least one squad branch office of local police it
situated close to nuclear facilities. The network of national and local
policee is closely coordinated, and security measurs am wel main-
tiod. Thus, police canSet to ay nuclear facility in Japan within a
very short time.

-Project Against Inider Three
Precaution seems to be more effective than prevention to cope

with Insider problems. In this context, education, training, and
screening of facility employees might be principal measures, and

amycodwtwo-meaieftambeaqlsm"smty
Wes.

fty cotol is u mainly f" preventing the c"y11-11 Of
explwvs ad firearms. i corol is mW for pr*nt he
car..to fwm~twtaLA impOWaplwu~inJ
request omqiet clothes change t comqany-suppled clothes at
d p yteny poinund veillancoe facftyf5Uq l5T. P)m"
cWdredwlm wasuintrodenpmm einmybi-
kvecdboei atinsoo f th" anconoled ru taie tw

-la has helpedl entry control ftr physical proteo.
fr scrning purposes the p-s orii records sod th

personal ce tifiate issued by the local governor m very belpfuL
If som e decides to commit an illegal action and be is not a

bntltcorderanged there is always acean re behind itdue to
moral or personal objection. The amu dangerous th is a pmon
tdog action imprudenty, without knowing how iou th cm-
quncemi tbeOfgeat on acase in whichkiffteboseur
had been well-informed of the consequencS he would not have
taken action. Education and aaining about physical prow on
issues are of vital importance to preclude insider problems.

NNC&W Mweud In Trouir
InJqantee am e about2W tcm5 of transportati o(oucle

anti)s to and ftm facilites every year.tiese tranpodatons me
€ago1 into two differet modes. One mode s domestic and the
oter is ernationaL. Due to Japan's eograpia situation, the
inferndion transportation consists of long-dixsaces and int-
continental movement of nuclear makdal.

0onfh 0od pra00guideeiones, teltr1s1nspWAtiO
plan mas be examined in-detall in advance by the huispofler,
replaory authority, and law enorcemnt authority. The detalid
information n transportation must be kept confidential, but local
atboritieso o mrust often trnprtto mug be well inarmwd

When special nuclea muieral is trnspoied overtheroad, therep-
laory authority and the law enforcement smhority require be
licensee to implement a number of security measures. Such safely
measures include law enforcement response arrangements,
licensee's escort vehicles backed by radio communication, and
armed national police vehiles accompany the shpment toSurd

the nuclear matera.
- hinteaond Trampodaiion

Inofor as intratioal transportation s concerned, Japanese
traditional ciursustances, explained ealie, do ot exist. Interna-
tional transportation may be the "Achilles Heer of the Japanese
nuclear ndusy. This difficult situion is drmatically reported in
the oy of "he Curious Voyqe of the Seishin Mm"', which cost
5 million dollars in order to improve security for one shipment of
plutonium. Certainly, international shipment of special nuclear
martial is a controversial issue involving Dot only technical issues,
but also political issues Therefore, tackling theselasues now I of
vital Impom e. Japan is saously committed In take all possible
measures in improve thea security ofnuclem aerials underintmn-

tiona -uott.

TECHNOLOGY FOR
PHYSICAL PROTECTION
Behind the coo of physical prtction tem is always t etca
view that man's inborn nature is not always good or trustworthy.
This can be an in implementation procedures of the "Two-men
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tho Jpanmse d i accept a u f h adiooNal Jmese
Iavilw domae's nlbors Ae b I good.
OnWlqUemantonst oelnu in u gap y, pwaonays-

Ismi isn rely upon hadware devrics ios the mauimam, ext.
Important devices sa yfarOW phy pro wcuoystem am
represented by bwer s, ,a t roueddevie, urvei e

i d efr vn mos ces aenospeci f to physicalproaction bu
commm In all security bwes for baki6 airports, mpuher,
cmnicados stmM, em.

OCry Wr SYR*dOav
When we rely heavily upon hardware instructing a phycal

protectionsysm.em, drelability ofte devices must be very hi
m fe hsal"m fteof thesensorshmul beverylow. Fqew

fNlealdt mayresult inby-pad enetive arm cbuico
lowering the sensitifty of seors o the degre thatthey a
Incapable atdetmcv aoy anomaly. Ther still remains a certaIn
tedency10 rely upM the system, evantugh the syamdoes not
week all the ime.

In adtratheir frequent scomaly signls wanted by the
Ys e mcN facilllygurds to imputeehalduawfseduau, thas

fodug themTu i sthedsagerousayn methele ofaor-m
Boy Who Cried Walt. Therefore, the desinerof the physical
peotetin system should always keep thsi n a"n

S sire Ausma cRoweaCawbwd MoukceLVSyto
In mmy counties, development effs am ecouraged i im.

poeecrtysystem.Japnhsualdogagedn su development
effort. Amo mthes is she Secured Automac Remote Contua
Monitoring System developed by Japan-US

A typ exaqplO spOwRAM SEAVER Syskmrn Mpo. u.
ion by SEA VERification). The sysem continually motors any

changes dhe stus fcontainmentsd surveillsoce sensors sfe-
prding sealpging o, sodit tmc the position of the cargo
durn UasottoCommankacao s timely and encrpted to
prevent falstficadeoorapping by andmtzed persons.

The system is desipd o mee te requirements ofa very low
fals alarmraw. Togther with this requirement, unattended ms-
msloesdon cot pelmnce, and ey maintenance uwealso
important factors io be accommodate. The system is divided into
tre Ab-Wsy : the Ship-boad system, the INMARSAT Com-
manation System, ad the Laud-beed sysm.

TheShip-boarstmy oslosfcotsn uuvmummaeen-
sorsaedtocos~erowbmnnhylcaprwAtee Cotainer
Thesconatneras carry ucurmaeil ad acommmicationcon.
tslrl nwhichnuav4tion and ccmmunolindevices e inWdaled.

The INMARSAT Comicmicatlon System provides voiceand
data owmmunica ,,o in raWin. mo the worldwide tleecomunk-
don network. through theINMARSAT asmlift syslm. The ship at
s can be ired alo-y shoe point by fntrationa tephone.

TheLand-bued syskt can be situated atanyplace where adial-
up International telepboe Is avaable in order monitor th
location and status ofuew materials dun se spo .

1hesystmwasd ep sdauputoraceMmobalemtmoni-
Ot sngystM.ThedeVelopmntWOfanew akcrftmondo" SyataND
namedARTEMI bpm adfort eft u-W rmd ope owit
de U.

U JNMM A4NU4RY im

Itqrdd COWVFor NockaS4y, Sfe waAnd Scwfty
Aft* teir objc" e dfrnaetyue, feutd, mad

secuiry tsste nedcm t ch eical ad administrative le.
heu FoI amwpetib veplcalc otoomenusu ua a.couv
buWatibch hastO 0104ypurpose olee siring radioactivityin
cme at s accident, in conjiunction with surveillance deviccn
provide n effective mesare to dtecttheclmidesrin removal ofanclevmterlsfor nratoalauud.Tesl nrnstal
provides a k*Sugbarrier In preveand to mid forcible entry for
physical protection pupoM.

Vuouls key suveillam devices sch aCCTV, intrusion am-
0i5tanpersem r, andre-imeremotcomunicluonsdevces

tatcoo sValertcoodlos can be commoInternational safe-
guads and domestic physical protection.

Tbe tm-mencriteria, entrycontrol procedures, adcoofnt ocy
plmulage comm u secufiyandsafety in adminMative poce.
due .

To bil man te-d hadw and adminisratve systm for
Way.ysecuriy, md safeguats without dupicatigf t investment

suaetydsmdw mfatm esureinto pl desapnihe begn n
stags cfplaoides4gn

LESSONS LEARNED
Cosu ting appropriae hsa d protectionsystema in oefto
protla oleoarmaterial from theft, robbery. abotgeors uris
imperstivelore mofnuclearenrgy However. constraction of the
physical protection system will be inexpensive. Weams living insa
society whets there we manyconyeslngdueds for ratherlinmled
resources. In Japan we have had someP specific problems and this
perwfwicorabsoanelesonseudfromtheepastexperlen.

coaof SrWi
Tndoia&ly, the Japa have found the idea thtsecuity

hmuldcoamoeyincoei;ehensbcToth penese.ecuriyhas
beena lkewa, free o char to all. This attitude might have been
developed by the uniquvegeographical ntureand historic beck-
grund ofa certain chain of lucky breaks specific to Japan.

A gsden-lb viftonWOl I ds justoffthe Eurasian Con-
tlnen, J"pnaprovlded isspeoplewlth a lorwateea-rvirmonIn
which hardship M u few. on of te greatest advantages isolation
hu given te JaMn is the non-Ivas of dr islands. The
Japaneseonly one faced the possibility of invasion. In the 13th
century, .*ty Mongolian fleeu a cked Japan and attmpted is
invade.T ey&Wiledduetoluckydivilnw "nds'dmuex macil". At
tha time, strong typhoon suddenly hit the fleesoad almost com-
pleftly destroyed thm

OnOhedomestic dimesion,d t Japanese have always lived free
rom severreUtious and ria Confrontations owing s sSingle

ram doshaving hsam Japaeseulturl bakgron. Japanhas
plenty of social pressure, butnne ik religious persecution. Cer-
tainly, wr and stifeaplenty have plagued he natiobut In
coepwisonithfsteofothupuuothewrdwboddhedand
OhgtgwtheJpan esehaeknown anrount Is littlkmos tan
equabbksbetweuckisyrelaedcl . There wae caselainJaMp
ettheew ronlyispWotecheltersoftherulingclssadot
orA lalf p nlnvader.Inotberpsruof heworldthshave bow
myex msplat c €mmty uc* providedby hcityw bl
was Impeative and was tobeobtainedbygrea labor mod expen
NoJapimeselerson aywbereevereasertainedtdo ideaofsround-
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le so entire city with protect v was because he felt no need of
diem.

This historical and jeograpical background gave the JapaneseI ie aitude that teps taken for Met sabof security oht nott cost
anythn bwus my devices or measures of security are an
necessary and therefore, me no worth paying for.

However, too much of a good thing is as bad as too little.
Excessive security has turned the Japanese It a cloistered people
who panic when faced wih crises of even minor security. Takin
into consideration modern internationalization covering he whole
world, in gnera. Japan cannot continue to stay in a cloisered
environmenThe real chalenefaoripan uhasbeenttoenlighen the
people on the necessity of physical protection, while the national
characteristic has always made us more inclined to0be domestically
onensed and reave, er than proactive.

History tells us thatevery society has had illegitimale violence to
someextlent. If a society sltempis to eliminate illegitimae violence
totally, the society would raise die level ofleglitimate violence to a
point that may jeopardize civil libertes, Including freedom and
privacy. In this con ext, Loub 0. Ouiffrld, director of FEMA,
proposed putting our combined efforts Iotrying to define the
maximum level of Illegitimae violence we can tote and still
remain a free society. Iam convinced that his proposal is of vital
importance to maintain a fre society. O6erwise humanity wil be
jeopardized,a md a miserable controlled society is boundIn arise.

A raoe of views has been observed as to whether increased
physical portion md urveiance activities t project nuclear
maerials would lead to conflict with basic civil berties. This is
really a diffict problem All who me Involved in the physical
protection business should always keep die following points in
mind. Because of she extremely high consequences of the physical
protection sysem, it may sometimes consist of procedural and
tecluicalmeasures whchhaveposentlalconflictwith civil liberties.
Use ofsuchproceduresanddevicesoay be upheldiby the publiconly
for strictly limited and poper purposes This situation occurred
when manycountriesrafied she NFand voluntily accepted the
IAE A sfeuards inpections. Ther may be acertainconflictwith
diesoverelgntofo these countries.

Nowconsdera bad stance related to this concern which Japan
had. Generally speaking most office rooms ae so secure in Japan
that a personcould leavecah in the unlocked drawer ofhis dek It
happened in an office that cash In an unlocked drawer had been
owAsionally soles.Then the ownerimprudentlydecidedtoidentify
the thieves by a CCTV surveillance system used for physical
protection. As a reult, a thief was clearly Identified on de video
tape.

What do you thinkabout this case? We considered thilscase very
seriously because this cae mght Invile damage lo the public
acceptance of physical protection mares. The reasonsaremus
follows:• Equpmentordevices developed for phy protection must

notbe used for oherpurposes without publicconsent Ifthis is
noit anttdthe publicwillnotacceptsophisticatedysems
that m ght havepotent alconfltwithcivil liberties forphysi.
cal protection.

" Ina bank the money is storedin proecedareaswhlch mnlmze
the emaptaloto 09aJt.Ofcoure, thereame many surveillance
devices In banks, but there is also clear notification to nform

people im e bank Is pmctd with surveillance system.
- The surveillmce devices ae accepted by de public.
Once damaged by a single bad umple , d public acceptance

would be extremely haod to re.essblish. Thrfom, we finally
decided no to use this video for any purpose and It was destroyed.

CMnodm knAnd MeteJU ,drSva ing
In democs a outri Implementing anyp pormof grm I-

porumcewithoutpublic acceptamIsis possble.The public would
otag eeocnstrctphysysiprectio h sysiew without being told

why. This demands lntedialogue with the involved public oo
diffenmt levels. This is true, especially In dealing with physical
protectio issues which weprimarily related to sociopolitical prob-
lems.

Physical protction Is doomed to deal with an event of very low
probability, but very high consequence. In other words, it has die
nmmofIosnewsis good dt atnvolveshingsinu ble for
people not in die field of security. Under these drcumamcc
dlffemces Jo viewpoints and approachesI*physical protection am
frequently observed among diffrea t people with differot pWe-
slonal backgrounds or positions.

In ourexperlece due to such diversity of viewpoints and intan-
ibil tof problem, obtaining necessaryresources od staffing for

physical protectionisnoeasy. In order to cope with this difficulty,
mtualunder tndim& developed o the sis of dialogue, sems o
be the only sound way to solve problems.

The fundamental way people &Mk in a given community is
usually related to the background particular to that community.
Tbeomdilgu should be developed cae by cue. takingIno
couderadon specific feastuo of esch community. Pferably. die
dialogue should make use ofclearexamples.

To explain this principle. tnKyooo, Japan themeis a rock garden.
The design is unknown, but be must have lived at least S0years
ago. Tih garden is seemingly very simple. Al you came is a
rectangle of white sand, about 50 x I00 ft.. with rocks carefully
placed within it. The rocks and white sad are the same, but
constantly different. In broad daylight, thee is one vision and by
moonli aDnoth.Toaeewhatdwire istoseeiseftioeachvisitor's
kelghLThegardenuuedto provideZeuphlosopherswithaplacefor
memdi esoasditatiomwha testdethewhtendmean -- oca
space, orunivese? And cootinontor eulhforocks? It depends on
your Wwagkaio

If you place a few people on differentsides ofthisprdenand ask
them to ount the number ofrocks in theiarden,to yourmazement,
all the observerswillcomeup with different aswes. Some of them
will haveoonted fourteen, some of them thiteen.and some of them
even few astwelve. Now whastdt? In f n mnfatne of them Si*Xe
theme a fifumerocks in thegden .Thu depending on yourrelative
position around the garden, you will observe a differentnumber of
rocks and noone c observe fleen rocks from any position is die
result of carful arrangement by the designa.

This illustrates that several persons can take a look atthe same
object atthe sametimeandyetcome up with differentpoints ofview,
depending on their relative position and their perception of die
object If communication is poor among them, such a situation may
be serious eough to introduce suspicious consequences among
diem Only elaborm communication or dialogue can develop
mutual nderstandig (not necessarily mutual ageemnnt) of their
postonssoddevelop furlhemutualcooperatono findouttherdlht
n1mbeM of rocks.
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Din one otdr spohat of viawu lffseleeede
as vueeyswo oadvi, we il Wa s acbnm to kw wl
d smi& LOneotdu mqwobjesivu ddmpM kiso provide
cha for good commlcas to develop ad so proeb a
uadmdgoaeJqamaimmdm iapb Jmaepprar

pow rOWkakO M wi* s d"aresd ofdhdiffuew v w
of Phscal prolectm hoefly a spils of ituual coopermato
moq differe comm u wil be hamed.
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oo Physical Procelo mby d Jaa AEC

1.Oeneral Rermcoenmadoo
1. Meum whlchbhewm beta bya d pomw for

pliyAWcaprobetim of ne eri in am sage, ad
trash according b the cgoy 1emmume1 by IAEA.

2. Cls"elne far emergny actions
3. h odoofrenaerhdlopmatavieampby.

cal pelectim.
4. Legislative lame.
S. lotero dn """A"

II. Pby*W lfoiedn Requbeomts inUmeSongand Tmk
I. Goas

Taking itmo amount ihe ocld ck cua ciapn, a h
commien remmende oloa s payscal peso-
ion mmasm tan byoperais abold be so;
1) Establish ad maintain the appopriae amoanica.

lion Symm withe aOn levt aecasriy lolies b,
orler 1 inform hem of my irequikl y.

2) Take aeasrvatkohsystem ad Asv1iceu
to prevm or retad my offer aW o s city
audsiou Ce cm teond.

2. Physical Pioeclio Requi~ns in Use nd Swoape
shoald be go:
1) Define anddegSu special we boy prot -

tio

2) PrWle suvilce ad csody of poledarea.
3) ConWo y c ,to protwed t
4) Accout for ad comMW clear mtieiaL
5) Prvide bntuon dewco system lo unmudsold

en p10 rotcd Mas.
6) Mange appeopeidely al deai information of

00,Acalprote.
7) Strucr te em onialo ad sytem for

ph3dcal prouwioa.
5) Maoan physical protectionism and device.
9) Provide employee with training on yic eaoe'

tiolL
S. ftysca Prolao Reqummb In Trnsi sbuld be to

1) i utr.trmsit opemuo
2) Provide fo ests cMr wi , eupnscly for

3) Ar ogecinictlm syasma In nL
4) Prot tupmo veeL
5) Manage pproiab d information eltyl-

calon.d
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IL Oae h eas, Emergency Actions
I. EgsaeYPge oAc"o

Than who ope uncear laci ad upeet m.
dewa W teishms l " m d emrgency programsofseinato eoe l efivel my posiah pIbpum inacd o 10ouw drcv mny Possile thm b-

nd ace with a phou dedm in d vn section dw
0onulttdion with mievaa allboidteL

2. Phae of Emergency
I) Phase L A dome wm bms ho bo ao ncdea

fallides mad t t hmclar maald in maot yet
convinced that a fstweas, but have reao to
* s aubaartud acts may becomited.

2) Pb IM A tbd wham those who operate clear
facilities and Ima ncl mwe aerial we firmly
convicted adet eximss but so clear maard
has e Ulega y mm d.

3) Phase II: The tim wham my ea material is

Actiou
1) Toprovde a qWk andefad" vrd io pla for

theeacutivesysemfzodsmtoo arypsse todl
em gnphaue, e.g., mobil oftespo ble

* 2) To redrt oipevany illegal act including
abotage by mana of;*lysi" peutection devices;

e.g. clsn -wctv dors - -idewatruapoe vehicls Insuble.
3) To imp de aituao md to omauc m quickly

o relevant audortisa.
4).
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APPENDIX 24

M M o DM FRoM AMECAN LAw DrmoN, CONGRESSIONAL RE
SEARC 8EVICE TO CoMm-TrE oN FoRGN AFFAM: WHEME
UNE 42 U.S.C. 21530) PRMmT MusT Aim TEMS dOr StmMs-
R OF CooPEATION ARMEN'r ON NucIZu EzYu w HouSE
AN SENATE COMM E Owr TO bnAL SUBMISON, DEM
80, 1987

WSmhlA. D.. 5
To: House Committee on Foreign Affairs

Attentions Arch Roberts

From: American Law Division

Subject: Whether Under 42 U.S.C. 2153(b) President Must Alter Terms of
Submission of Cooperation Agreement on Nuclear Energy If House and
Senate Comittees Object to Initial Submission

This is in partial response to your request regarding the President's

submission of the "Agreement for Cooperation Between the Government of the

United States of America and the Covernment of Japan Concerning Peaceful Uses

of Nuclear Energy." More specifically, this memo concerns whether 42 U.S.C.

2153(b) requires the President to alter the findings in the initial submission

of the Agreement that it is consistent with the requirements of the Atomic

Energy Act, if the pertinent House and Senate Committees disagree. If the

Presidential findings need not be altered, the Agreement may be prevented from

entering into force only by a joint resolution of disapproval.1  If, on the

other hand, the President must alter the findings, the Agreement will take

effect only upon Congressional approval.
2

The current procedure for Congressional review of proposed agreements on

nuclear energy has evolved considerably from the role Congress originally

reserved for itself. The Atomic Energy Act of 1954 authorized the negotiation

of cooperation agreements with respect to the peaceful applications of nuclear

1 42 U.S.C. 2153(d).

2 Id.

-, > iP
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R energy but retained restrictions on the transfer of militarily-useful

information and materials. Section 123 of the Act set forth certain

. requirements for such agreementst required the President to approve each

agreement and to certify in writing "that the performance of the proposed

agreement will promote and will not constitute an unreasonable risk to the

comon defense and securitF" and'provided simply that they be submitted to and

lay before the Joint Committee on Atomic Energy for thirty days before taking

effect. 3

In 1958, however, at the request of President Eisenhower Congress

broadened the potential scope of such agreements to include militarily-useful

information and material. At that point Congress added to Section 123 the

requirement that cooperative agreements involving the military applications of

nuclear energy'lay before the Congress for an additional 60 days before taking

effect and be subject to disapproval by. Congress by concurrent resolution.
4

The report of the Joint Committee explained as follows:

As an additional safeguard# the Joint Committee added a nov
subsection 123d to require all proposed agreements for cooperation
involving transfer of military information or military material to be
submitted to the Congress and referred to the Joint Committee. Such
proposed agreement shall not become effective if the Congress passes
a concurrent resolution of disapproval within a period of 60 days.
Thus, the Congress reserves to itself by this process a share in the
responsibility of the dissemination of this important information and
the distribution of this important material.

Subsequently# in 1974 Congress expanded the categories of cooperative

agreements subject to Congressional disapproval by concurrent resolution and

3 C. 1073, Sec. 1 (Aug. 30, 1954); 68 Stat. 940.

4 P.L. 85-479, Secs. 3, 4 (July 2, 1958); 72 Stat. 277.

H. Rept. No. 1849, 85th Cong., 2d Session (June 5, 1968), reprinted at
1958 U.S. Code Cons. & Adm. News 2816, 2825.
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required the Joint Committee to report# and the House and Senate to act upon, a

concurrent resolution approving or disapproving such agreements. 6  In 1978 in

the "Nuclear NUf-Proliferation Act" Congress set forth a number of non-

proliferation criteria for cooperative agreements and permitted their waiver

only upon a Presidential determination that their inclusion "would be serious y

prejudicial to the achievement of United States non-prol'iferation objectives or

otherwise jeopardiso the common defense and securityp" provided that a Nuclear

Nonproliferation Assessment Statement be prepared and submitted both to the

President and the Congress regarding non-military cooperation agreements,

substituted the House Committee on Foreign Affairs and the Senate Committee on

Foreign Relations as the committees of referral in place of the Joint

Committee, and Limited the applicability of the 30-day layover requirement to

those agreements not subject to the 60-day disapproval period. 7

Finally, following the Supreme Court decision in Immigration and

Naturalization Service v. Chadha, 462 U.S. 919 (1983), holding a one-house

legislative veto unconstitutional, Congress in 1985 required the Nuclear

Nonproliferation Assessment Statement to include analysis of the consistency of

the agreement with the requirements of the Atomic Energy Act (and particularly

with the non-proliferation-criteria), replaced the concurrent resolution of

disapproval with a joint resolution of disapproval, and provided that

cooperation agreements exempted by the President from any of the non-

proliferation requirements contained in 42 U.S.C. 2153(a) could take effect

only upon enactment of a joint resolution of approval.8 In addition# Congress

6 P.L. 93-85, Sec. 1 (Oct. 26, 1974); 88 Stat. 1460.

7 P.L. 95-242, title IV, Sec. 401 (Mar. 10, 1978); 92 Stat. 142.

8 P:L. 99-640 Tit. III, Sec. 301 (July 12, 1985); 99 Stat. 159.

5-",iz
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9 42 U.S.C. 2153(b) (Supp. II, 1985).
10 See 133 Cong. Rec. H 9841-42 (Nov. 9, 1987) and S 16092 (Nov. 10, 1987)

(daily ad.).

Id.

407

added to the review procedure the pre-review section that is the focus of this

me, as follow

the President has submitted text of the proposed agreement for
cooperation together vith the accompanying unclassified Nuclear
Proliferation Assessment Statement, to the Comittee on Foreign
Relations of the Senate and the Comittes on Foreign Affairs of the
House of Representatives, the President has consulted vith such
Committees for a period of not less than thirty days of continuous
session...concerning the consistency of the terms of the proposed
agreement with all the requirements of this chapter and the President
has approved and authorized the execution of the proposed agreement
for cooperation and has made a determination in writing that the
performance of the proposed agreement will promote, and will not
constitute an unreasonable risk to, the common defense and security. 9

The President submitted the proposed UMS.-Japan Cooperation Agreement and

the required Nuclear Proliferation Assessment Statement to the House on

November 9, 1987, and to the Senate the following day. 10 The President's

message stated that the.agreement "will promote, and will not constitute an

unreasonable risk to, the common defense and security," and further asserted

that the agreement "meets all applicabl, requirements of the Atomic Energy

Act." Because of the claimed consistency of the Agreement with the Act, the

President stated that he was submitting it "without exempting it from any

requirement contained in section 123a of that Act" (the non-proliferation

criteria) and that the submission triggered both the 30-day pre-review

consultation period set forth above and, upon completion of that period, the

60-day review period during which Congress might adopt a joint resolution

disapproving the agreement.
11

The issue, then, is whether the above provision permits the pertinent
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U.S. Code Cong. & Ad.. News at 108, 114.

13 Id.
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committees to disagree with the President's finding regarding consistency and

to require that the Agreement be re-submitted with appropriate exemptions from

the nom-proliferation criteria set forth in the Act. As noted, such exemptions

would subject the Agreement to a requirement of Congressional approval before

it can take effect.

On its face the above provision, in itself, would not appear to confer on'

the pertinent committees the authority to compel the President to alter his

findings regarding consistency. The language used speaks simply in terms of

"consultation" between the President and the comittees "concerning the

consistency of the terms of the proposed agreement with all the requirements of

this chapter." That language clearly mandates a process of discussion on the

matter of consistency, but it does not provide that the committees must agree

with the President's findings before the process can move forward. Indeed, the

conference report on the legislation described the consultation process as

"inf ormal.12

The legislative history of the provision also suggests, however, a

Congressional "expectation" that the President would withdraw and re-submit any

agreement if one of the pertinent committees determined that an exemption was

necessary. The conference report, for instance, stated:

... if during the 30-day prior consultation period either the House
Foreign Affairs Committee or the Senate Foreign Relations Committee
indicates that in its judgment the proposed agreement is outside the
paramters of the nine criteria in section lBa, the Congress expects
that the President will submit an exemption.

And again:
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16 Immigration and Naturalization Service v. Chadha, supra, at 951.
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The Congress fully expects, however, that the President will resubmit
any aSgresmeU fr which he has not submitted an exemption if either
committee during the prior consultation period recommends that an
exemptiem is required.'

But an "expectation" seem to fall short of a binding requirement. While it

may be politic in particular circumstances for the President to meet that

expectation, it does not appear to rise to the level of a legal necessity.

Moreover, it should be noted that in the 1985 legislation Congress was

essentially responding to the Supreme Court decision in Chadha holding the

legislative veto unconstitutional. The conference report stated, for instance,

with respect to the consultation provisiont'

This special provision...is included here solely because a new system
for nuclear cooperation sare, merits is being adopted so that the
balance between the Congress and the President on nuclear agreements
that was upset by the Chadh& decision can be restored. Since the
track chosen for approving such agreements depends on whether they
are outside the parameters of the nine non-proliferation criteria in
section 123a., the provision is intended to ensure that the
committees can advise the President on that all important issue
during the 30-day prior consult on period but not necessarily
before that agreement is signed.

In Chadha the Court reasoned that the legislative veto violated the presentment

clause of Article I, which requires legislative action by Congress to be

presented to the President for approval or veto. Such a veto, the Court said,

while "a convenient shortcut," nonetheless eroded the system of checks and

balances built into the Constitution. The intent of the Framers, it concluded,

was that "the legislative power of the Federal Government be exercised in

accord with a single, finely wrought and exhaustively considered, procedure."
16

That reasoning would appear to be equally applicable to a committee veto of
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Presidential action, and further suggests that the consultation process

mandated in 42 U.S.C. 2153b does not necessarily connote *greemnt between the

President and the comittees on the consistency issue. ',/
I hope the above is responsive to your request. If wvmay be of'/

additional assistance please call on us.

David N. Ackerman
Legislative Attorney
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TO s House Committee on Foreign Affairs
Attention: Arch Roberts

FROM : American Law Division

SUBJECT : U.S.-Japanese Nuclear Cooperation Agreement And Its Conformance To
Legal Requirements

Reference is made to your recent inquiry requesting an analysis of the

above matter. Specifically, you ask whether the cooperative agreement in

question violates sections 123 and 131 of the Atomic Energy Act of 1954 (ABA),

as amended by the Nuclear-Non Proliferation Act of 1978 (NNPA) and other laws,

42 U.S.C. §§ 2153, 2160k because it grants the advance, 30-year, consent of the

United States for Japan to transfer and to reprocess spent fuel rather than

review all such activities on an individual or case by case basis.

Overview

This issue involves interpretation of the AEC/NNPA provisions concerning

U.S. controls over its nuclear exports, in particular control over what is done

with spent nuclear reactor fuel. While many technical descriptions of the

linkage seen between civil nuclear power and nuclear weapons are available, it

.is of interest here to recall what the D.C. District Court had to say in 1985.

It wrote

09.. Spent fuel is nuclear reactor fuel that has been
irradiated in a nuclear reactor in order to produce power through
nuclear fission..... .For our purposes, it will suffice to
recognize a nexus between the civilian nuclear power process and the
risk of proliferation of nuclear explosives. While spent fuel used
in a civilian fission reactor cannot be directly fashioned into a
nuclear explosive, it can be reprocessed to provide weapons grade
plutonium suitable for nuclear weapons manufacture. Thus, a spent
fuel management policy is essential to prevent diversion of nuclear

8r-W- 8 14
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materials in the hands of would-be weapons menufacturers.....
Cri3to V. 3flv'nn 611 F. upp. 247, 248 (.D.C. 1985).

In brief, while reprocessing produces plutonium for civil purposes, it

also makes available plutonium in a form suitable for explosive uses if this

material was to be diverted by government* or seized by terrorists.

This nexus between the civilian power process and the risk of nuclear

weapons spread, or proliferation -- avoidance of which is one of two

overarching principles embodied in the AEA/NNPA -- seems to argue against

advance long term consent and in favor of case by case review. Manifestly,

reliance on the general purpose of the law for its interpretation and

application implies that statutory language and legislative history are

inconclusive. While this seems to be the present situation, overriding

congressional concern for avoiding proliferation and strengthening the

statutory scheme to control opportunities for diversion appear

incontrovertible. Whether the incontrovertibility of congressional purpose as

evidenced, inter aliap in the statutory scheme of regulations is sufficient to

establish the Act's seeming implicit but imperfectly expressed requirement of

case by case prior approval of reprocessing presents an issue which only

Congress by law or the Supreme Court say answer with finality.

Assuming for the sake of argument that case by case reprocessing approvals

are required by the AEA/NNPA, it is not clear how this conclusion improves the

position of Congress vis-a-vis the Executive Branch in the event of a faceoff

over the U.S.-Japanese Nuclear Cooperation Agreement. The law is not self-

executing in the sense that an agreement at odds with statutory requirements

stops the review and approval process in its tracks. See, e.g., Crockett v.

Resaan, 558 F. Supp. 893, 900 (D.D.C. 1982). Unless the Executive Branch

relents and acknowledges that the agreement omits a mandated requirement which

•
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the President is authorized to exempt and agrees to resubmit the agreement for

congressional approval by joint resolution, the only apparent foolproof option

available to Congress is disapproval by legislative action which, in turn,

raises the possibility of having to muster two-thirds to override a

presidential veto. 42 U.S.C. § 2153(d). The availability of judicial review

in these circumstances is problematical and one court in 1985 dismissed a suit

brought by members of Congress challenging the President's authority to give

advance consent in these agreements. Cranston v. Reagan, 611 F. Supp. at 254.

Lezal Backaround

The Atomic Energy Act of 1954 had among its principal purposes the

establishment of a framework for international cooperation to make available

the benefits of peaceful applications of atomic energy, consistent with

technological developments in the area and considerations of common defense and

national security. The intent of the NPA was to make this framework "more

effective." Senate Report No. 95-467 at 2. Accordingly, the framework

established by the 1954 Act, in many respects, continued unchanged under the

WNPA. A prime goal of the later enactment, therefore, was to advance the cause

of international cooperation for peaceful nuclear activities while

simultaneously preventing proliferation mainly through more effective control

over U.S. exports of nuclear materials and equipment and of nuclear technology,

including post export controls. Indeed, one purpose of the UNPA was to codify

the latter which until then was largely left to Executive Branch discretion.

Congressional concerns regarding the dangers of proliferation associated

with peaceful nuclear activities are manifest in section 2 of the KNPA which

finds and declares:

4 1CAN
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. that the proliferation of nuclear explosive devices or
of the direct capability to manufacture or otherwise
acquire such devices poses a $rave threat to the security
interests of the United States and to continued interna-
tional progress toward world peace and development. Recent

avents ephasize the uritency of this threat and the impera-
tive need to increase the effectiveness of international
safeuards and controls on peaceful nuclear activities to
prevent proliferation. Accordingly. it is the policy of
the United tate to --

(a) actively pursue through international
initiatives mechanism for fuel supply assurances
and the establishment of more effective interna-
tional controls over the transfer and use of
nuclear materials and eaui2mnt and nuclear
technology for peaceful purposes in order to pre-
vent proliferation including the establishment
of common international sanctions;

(b) take such actions as are required to con-
firm the reliability of the United States in
meeting its commitments to supply nuclear
reactors and fuel to nations which adhere to
effective non-proliferation policies by esta-
blishing procedures to facilitate the timely
processing of requests for subsequent arrangements
and export licenses;

(c) strongly encourage nations which have not
ratified the Treaty on the Non-Proliferation of
Nuclear Weapons to do so at the earliest possible
date; and

(d) cooperate with foreign nations in identi-
fying and adapting suitable technologies for
energy production and, in particular, to identify
alternative options to nuclear power in aiding
such nations to meet their energy needs, consis-
tent with the economic and material resources of
those nations and environmental protection. 92
Stat. 120 (1978). (Emphasis added.)

Basic to cooperation with another nation or group of nations is the

agreement for cooperation, an executive agreement authorized by the governing

law. 42 U.S.C. 6 2014(b). Simply stated, the United States must enter into

such an agreement before cooperation in peaceful nuclear activities and the

attendant export of nuclear materials and equipment and nuclear technology in

line with such activities can take place. The agreement has to contain certain
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provisions and must be entered into pursuant to a specified procedure. In the

words of a participant in its negotiation: "The agreement for cooperation

constitutes the umbrella agreement under which government or private nuclear

cooperation may take place. It sets forth controls and safeguards and

authorizes private transactions and contracts. Neither nuclear reactors nor

nuclear fuel can be licensed for export from the United States unless the

export is pursuant to an agreement for cooperation." Bettauer, "the Nuclear

Non-Proliferation Act of 1978". 10 Law 4 Policy in International Business

1150, 1111 (1978).

Section 123 of the Act, 42 U.S.C. § 2153, sets out in detail the

provisions which must he included in a cooperation agreement and the procedures

that must be followed for its entry into force. Section 404 required the

President to renegotiate existing agreements, 42 U.S.C. § 2153d(a). The

Japanese agreement is among the last to be renegotiated. The required

conditions of section 123 of the AEA/MPA also apply to renegotiations.

Subsections (a)(5), and (7) mandate ("shall") the inclusion of a provision for

prior approval of transfers for reprocessing abroad and reprocessing of spent

U.S.-supplied fuel. In the pertinent words of section 123, as amended:

No cooperation with any nation, group of nations or regional defense
organization ... shall be undertaken until -

a. the proposed aSreemnt for cooperating has been submitted to the
President, which proposed agreement shall include the terms,
conditions, duration, and scope of the cooperation; and shall include
the following requirements:

(5) a guaranty by the cooperation party that any material or any
Restricted Data transferred fursuant to the agreement for cooperation
and ... any production or utilization facility transferred pursuant
to the agreement for cooperation or any special nuclear material
produced through the use of any such facility or through the use of
any material transferred pursuant to the agreement, will not be

411 .
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transferred to unauthorized persons or beyond the jurisdiction or
cositrol of the cooperating party without the consent of the United
States*

(7) (with certain exceptions not relevant here) a guaranty by the
cooperating party that no material transferred pursuant to the
agreement for cooperation and no material used in or produced through
the use of any material, production facility, or utilization facility
transferred pursuant to the agreement for cooperation will be
reprocessed, enriched or (in the case of plutonium, uranium 233, or
uranium enriched to greater than twenty percent in the isotope 235,
or other nuclear materials which have been irradiated) otherwise
altered in form or content without the prior approval of the United
States. (Emphasis added.)

Agreements for cooperation are negotiated by the Secretary of State "with

the technical assistance and concurrence of the Secretary of Energy and in

consultation with the Director of the Arms Control and Disarmament Agency"

(ACDA). 42 U.S.C. § 2153(a). The President considers the recommendation of

these officials and of the Nuclear Regulatory Commission, as well as an

unclassified nuclear proliferation assessment statement prepared by ACDA. Id.

Presidential approval of an agreement requires a written determination by the

President that the performance of the proposed agreement will promote, and

will not constitute an unreasonable risk tot common defense and security." 42

U.S.C. § 2153(b). By virtue of a 1985 amendment, the Presidenot not only

submits those matters to the committees of jurisdiction for review but is

required to consult with such committees during a period of at least thirty

days of continuous session "concerning the consistency of the terms of the

Proposed aarement with all the requirements of the [Act)." Id. (Emphasis

added.) Congressional review procedures are specified in detail. 42 U.S.C. §

2159. In 1985, following the decision in INS V. Chadha, 462 U.S. 919 (1983),

Congress substituted for the ill-fated concurrent resolution of approval or
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disapproval in section 1230 a joint resolution, a legislative device that

follows the requirements for lawmakAng bicameralism and presentation to the

President. 42 U.S.Cu § 2153(d). Accordingly, if the President submits an

agreement for cooperation that complies with all of the required elements of

section 123, Congress can prevent its entry into force only by passage of a

disapproval resolution within the following sixty days of continuous session.

Conversely, if the President exercises authority granted to him by the Act to

exempt an agreement from a required element, the agreement can only come into

effect by passage of an affirmative or approving joint resolution. Id.

U.S. post-export controls are accomplished in large part through

subsequent arrangements" authorized by the Secretary of Energy. Section 131

of the AEA as added by section 303 of the DINPA sets forth procedures governing

assessment, approvals, and review of those subsequent arrangements. 42 U.S.C.

§ 2160. This term refers to an arrangement entered into by any agency or

department of the U.S. Government with respect to cooperation with any nation

or group *f nations involving: contracts for furnishing of nuclear materials

and equipment; retransfer approvals under agreements for cooperation (ioe.,

transfer of source or special nuclear material between foreign nations either

exported by the U.S. or produced through use of nuclear materials and equipment

or sensitive nuclear technology exported by the U.S.); autho-i*ations for the

distribution of nuclear materials and equipment not subject to other sections

of the IMiPA; arrangements for physical security; arrangements for the storage

or disposition of irradiated fuel elements; arrangements for the application of

safeguards with respect to nuclear material and equipment; and any other

arrangement which the President finds to be important from the standpoint of

preventing proliferation. 42 U.S.C. § 2160(a)(2).



For present purposes, the relevant categories of subsequent arrangements

are those described in 131p 42 U.S.C. 5 2160(e)(2)(5) and (I) specifically, a

subsequent arrangement entered into after the agreement for cooperation takes

effect and which involves;

(United States) approvals for the transfer, for which prior
approval is required under an agreement for cooperation, by
a recipient of any source or special nuclear material, pro-
duction -or utilization facility, or nuclear technology

and

arrangements for storage or disposition of irradiated fuel
elements.

Section 131 further provides that before any subsequent arrangement under

a civil agreement can be approvedi the Secretary of Energy is required to ob-

tain the concurrence of the Secretary of State and consult with the Director

of ACDA, NRCI, and the Secretary of Defense. The Secretary of State "shall

have the leading role" when the subsequent arrangement involves policy

negotiations pertaining to the storage or disposition of irradiated fuel

elements or retransfer approval. Notice of a proposed subsequent arrangement

together with the determination of the Secretary of Energy that such arrange-

ment is not inimical to the common defense and security must be published in

the Federal Register fifteen days before it can take effect. However, the

publication requirement is required to be delayed when the Director of ACDA

declares an intent to prepare a Nuclear Proliferation Assessment Statement in

which case publication must be made after the Secretary of Energy receives the

Statement or after the 60 days allowed for its preparation expires, "whichever

occurs first." 42 U.S.C. § 2160(a)(1). (Note, this authority has yet to be

exercised].

418
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If ACDA believes that the subsequent arrangement might significantly

contribute to proliferation, it my prepare an unclassified Nuclear

Proliferation Assessment Statement. 42 U.S.C. § 2160(a)(2). To date ACDA has

not done so.

The United States declares that it will give timely consideration to

requests for prior approval of reprocessing when the term and conditions for

such reprocessing are set forth in the applicable agreement fo" cooperation or

an international agreement executed by the U.S. and subject to congressional

review. 42 U.S.C. § 2160(a)(3).

Under section 131 some subsequent arrangements are subject to heightened

scrutiny. Thus, a subsequent arrangement which involves retransfer of any

special nuclear material to a third country for reprocessing, for the

reprocessing of any such material, or for subsequent retransfer of plutonium in

quantities greater than 500 grams resulting from the reprocessing of any such

material, cannot take effect until the Secretary of Energy provides the House

Foreign Affairs Comittee and the Senate Foreign Relations Comittee with a

report of his reasons for entering into the arrangement. Moreover, fifteen

days of continuous session must pass between submission of the Secretary's

report and the taking effect of the arrangement. In emergencies as determined

by the President, a subsequent arrangement may take effect after fifteen

calendar days, rather than fifteen days of continuous session. 42 U.S.C

§ 2160(b)(1).

Special approval procedures apply to subsequent arrangements involving

reprocessing of U.S. controlled spent fuel. These different procedures are for

(1) any subsequent arrangement for the reprocessing of any special nuclear

material in a facility that has not processed power fuel assemblies or been the
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subject of & subsequent arrangement; and (2) a subsequent arrangement for the

retransfer to * non,uclear-woapon state of plutonium in quantities greater

than 500 ramw resulting from such reprocessing. These subsequent arrangements

are not permitted unless the Secretaries of Energy and of State judge that such

reprocessing or retransfer will not result in a "significant increase in the

risk of proliferation beyond that which exists at the time approval is

requested." The factor to be given the "foremost consideration" in kingg this

judgment is whether or not the reprocessing or retransfer will take place under

conditions that will insure "timely warning" to the United States of any

diversion, well in advance of the time at which the non-nuclear-weapon state

could transform the diverted material into a nuclear explosive device. 42

U.S.C. § 2160(b)(2). As explained by one of the Senate architects of the UMPA,

the standard of timely warning is the basic concept upon which the entire

international safeguards program rests; (it) is strictly a measure of whether

warning of diversion will be received far enough in advance of the time when

the recipient could transform the diverted material into an explosive device to

permit an adequate diplomatic response." Remarks of Senator Glenn, 124 Cong.

Rec. 2511 (1977).

The Secretary of Energy is to make efforts to ensure that these same or

comparable standards are met by subsequent arrangements involving reprocessing

or retransfers in exempted facilities or arrangements. 42 U.S.C. § 2160(b)(3).

Note that in express terms, the NIPA "is not intended to prohibit,

permanently or unconditionally, the reprocessing of spent fuel owned by a

foreign nation." 42 U.S.C. § 2160(d).
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The Cu rrnt Controversy

In submitting the proposed U.S.-Japanese Agreement and ancillary materials

to Congress the President asserted that it "meets all applicable requirements

of the Atomic Inergy Act." Accordingly, the President stated that he was

submitting it "without exempting it from any requirement contained in section

123a of the Act." 133 Cong. Rec. H9841-9842 (daily ed. Nov. 9, 1987) and 916092

(daily ed. Nov. 10, 1987).

The President's conclusion that the proposed agreement "mests all the

statutory requirements" has been challenged by some members of Congress end

others who believe that advance long term consent to transfer end reprocessing

spent nuclear fuel is inconsistent with section 123 of the ARA/MPA. 42 U.S.C.

§ 2153(a) and (7). Fifteen members of the Senate Foreign Relations Committee,

the Comittee of jurisdiction, in a letter to the President dated December 17,

1987, informed him of the Comittee's conclusion that the agreement was not

consistent with the law and requested him either to renegotiate the U.S.-

Japanese Nuclear Cooperation Agreement to retain prior approval rights with

respect to transfers or reprocessing of spent fuel on a case by case basis, or

to resubmit the agreement with exceptions in conformity with section 123, 42

U.S.C.

§ 2153(a), thus placing the agreement on the track that requires approval by

joint resolution before it can enter into force. Subsequently 23 members of

the House foreign Affairs Comittee, the other Committee of jurisdiction,

signed a similar letter to the President.

As refined by the foregoing statutory background and the circumstances

which bring them to the foreground, the issue is the compatibility in the

Implementing Agreement's exercise in Article 1, the consent rights provisions,

2
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on a one-ti.. basis for the 30-yer life of the U.S.-Japanese ASreement with

the provisions of the AIA/DPA.

Laregnts for Cooneration

Section 123 provides that a proposed agreement "shal. inck ide" nine

requirements including those relevant here. 42 U.S.C. § 2'1 (a)(5) and (7).

In addition to the obvious mandatory language of the section itself, the

Senate Report (Mo. 95-467) on the legislation that became the UMPA in regards

to this section speaks consistently in terms of "requirements". In its

explanation of the section (401) of the 1978 legislation that proposed to amend

section 123 of the 1954 Act, the report, in pertinent part, states as follows:

0906 Subsection ... [a) revised the conditions which currently are
required to be included in agreements for cooperation, and
adds certain nev ones. The requirements are as follows:

(5) This subparagraph r squires g guaranty that any material,
production or utilization facility, or Restricted Data transferred
and any special nuclear material produced through such materials or
such facilities will not be transferred to unauthorized persons or
beyond the jurisdiction or control of the cooperating party without
the consent of the United States. Current law requires a guaranty
that any transferred material or Restricted Data will--ot-be
retransferred to unauthorized persons or beyond the jurisdiction of
the cooperating party, except as specified in the agreement.

(7) Subparagraph 123(a)(7) requires a guaranty that no transferred
material and no special nuclear material used in or produced through
the use of any exported material or production or utilization
facility will be reprocessed or -- in the case of plutonium, U-233,
highly enriched uranium, or irradiated material --- otherwise altered
in form or content without the prior approval of the U.S. It should
be noted that although this provision does not require prior approval
of further enrichment of U.S.-supplied low enriched uranium, section
402(a) of this bill does address this issue. pp. 22-23. (Emphasis
added.)

Clearly the statutory language of section 123 and the congressional intent

as evidenced by report language support the conclusion that the requirements
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applicable to agreements for cooperation are mandatory. However, less clear is

whether these concededly mandatory elements, particularly the (a)(7)

requirement relative to prior approval, are satisfied by advance long term

consent to or cooe by case consent to each and every transfer or reprocessing

activity. Neither the AKA/MUPA nor the latter unequivocally resolves the

matter.

Reprocessins as a Subsequent Arraneement

Also, despite the apparent comprehensiveness of section 131's treatment of

subsequent arrangements, neither its language nor legislative history appear to

provide a conclusive answer to the controversy over advance long term consent

versus case by case approval or whether there is an invariable connection

between subsequent arrangements and case by case prior consent. Indeed, an

agreement for reprocessing as such is not included among the definitions of

subsequent arrangement set out in paragraph (a)(2) unless approval of

reprocessing is considered an arrangement for disposition. See Senate Report

No. 95-467 at 10. That such arrangements are covered finds support in other

parts of section 131 and in the legislative history of the MNPA. As to the

former, paragraph (b), which imposes special approval procedures with respect

to subsequent arrangements expressly refers to "subsequent arrangement ... for

reprocessing." The various comittee reports on the VNPA leave little doubt

that reprocessing activities were contemplated as being encompassed by the term

"subsequent arrangement". The Senate Report, a joint report issued by the

Senate Committees on Governmental Affairs, on Energy and Natural Resources, and

on Foreign Relations, contains the following supportive references:

Subsequent arrangements are extremely important, as they
encompass many of the detailed arrangements for U.S. nuclear
cooperation with foreign nations, including: the approval of
reprocessing ....
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Under section 303(a) the Secretary of Energy would retain the
principal role in negotiating and executing subsequent arrangements,
although he vould be required to obtain the concurrence of the
Secretary of State and consult with ACDA, Defense and the NRC. It
should be noted, however, that the Secretary of State will have the
lead role in negotiations of a policy nature on proposed subsequent
arrangements regarding the storage or disposition of irradiated fuel
elements, including reprocessint ...

Subsection 303(b) sets forth now procedures and guidelines to be
followed in the consideration of subsequent arrangements involving
the approval of re.rocessine

Subsection 303(b)(2) provides that the Secretary of Energy may
not approve any subsequent arrangement for reprocessin *.... This
subsection provides that among other factors in making this judgment,
foremost consideration will be given to whether or not the renro-
cessins or retransfer will take place under conditions that will
insure timely warning ... Senate REpt. go. 95-467, 10-11 (Emphasis
added.)

h'milar statements appear in the report of the House Coomittee on

International Relations on the UNPA. "Subsequent arrangements ... are

arrangements required to implement an aSreement for cooperation and they

pertain to such activities as the retransfer and reprocessing of U.S. supplied

nuclear material." House Report No. 95-587, 17. In describing its version of

the paragraph (b)(1) and (b)(2), the House Committee, like its Senate

counterpart, made clear that the subsequent arrangements subject to special

review procedures included "any arrangement .... for reprocessing itself." Id.

at 18.

The legislative history of the NNPA supports the conclusion, notwith-

standing any equivocation of the definition of subsequent agreements in the

law, that the term comprehends arrangements for reprocessing. This arguably is

an aspect of an arrangement regarding disposition for purposes of fitting it

within the existing statutory definitional framework. Senate Report No. 95-467

at 10. Also, these sources support the view that Energy Department
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authorization of reprocessing of U.S. controlled spent fuel abroad is a

subsequent arrangement under the NiPA. This conclusion not only flows from the

unqualified language of the section but is strongly implied from the exemption

of certain foreign facilities from the timely warning requirements of the law.

Id. at 12. See remarks of Senators Glenn and cClurev 124 Cong. Rec. at 2511,

2512, respectively. The latter observed as follows:

As I understand what we have done up until now, it is that
we havep in effect# grandfathered the existing reprocessing
and fuel arrangements so that the ones that are in existence
now are not subjected to the new tests and that the new facilities
for reprocessing are not likely to come into being before November 1,
1480, whether they are in the United States, or in Japan. or in
Brazil, or in Europe. wherever they may be. Because of this time
IlSa there will be a period of time in which we can work this out.
(ophasis added.)

If the legislative history illuminates the WNPA's subsequent arrangements

section to this extent, it does not resolve the problem of their compatibility

with advance long tern approval of reprocessing activities. This problem,

either in the context of subsequent arrangements.generally or as such

arrangements are subject to the standard of timely warning does not appear to

have been anticipated or discussed in clear cut terms. See equivocal

observation regarding the provision in paragraph (a)(3) for "timely [U.S.]

-consideration to request for prior approval ir reprocessing .... Senate Report

No. 95-467 at 11-120

Case By Case Versus Advance Consent

Ambiguous textual language and inconclusive legislative history aside,

other factors my inveigh against advance long term consent and militate in

favor of case by case approval of reprocessing. Conspicuous in this regard is

the unquestioned overarching nonproliferation principle of the AKA/NWPA and the
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comprehensive regime it established to prevent diversions that have adverse

implications for nonproliferation.

Tra frs of spent nuclear fuel for reprocessing and reprocessing are

critical insofar as opportunities for diversion are concerned. Reprocessing

not only provides plutonium to fuel certain kinds of reactors, it also makes

plutonium available in a form suitable for explosive purposes. See Bettauer,

oupra at 1150. It stands to reason that case by case approval in this

connection is more in accord with the nonproliferation objective of the Act

than an advance long term consent. Indeed, one of the major reasons for the

existence of the subsequent arrangement device is to spell out details for U.S.

approval of reprocessing as the need for reprocessing arises. These approvals,

more than a one-time consent for the life of an agreement also comport with

the "timely warning" standard which is intended to assure that detailed

arrangements regarding reprocessing afford the United States maximum advance

warning of the transformation of diverted material into an explosive device.

The 1985 amendment to section 123, inter alia, demonstrates

congressional concern that an agreement be in harmony with that section's

requirements. This amendment inserted a requirement for "consultation" between

the President and the committees of jurisdiction "concerning the consistency of

the terms of the proposed agreement with all requirements of the chapter." 42

U.S.C. § 2153(b). This development underscores the importance that Congress

attached to compliance with section 123's requirements. Note, however, that at

the time they were pending congressional reviewp the Swedish and Norwegian

agreements which also gave advance long term consent did not occasion

significant controversy anl litigation challenging then was dismissed. See

Cranston v. 5gan, 611 F. Uupp. at 248

"Al
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Generally, it may be argued that the purposes of the AEA/WPA and the

statutory scheme to effectuate those purposes are clear and pervasive enough to

remedy ambiguous language and overcome Saps in legislative history. Courts,

notably the Supreme Court, have employed this rationale in a number of cases.

See and compare 0o91, Trinity Church v. U.S. 143 U.S. 457, 459 (1892); U.S, v.
American Truckin Assn., 310 U.S. 534, 542-544 (1940); United Stel Workers v.

Webort 443 U.B.L 193, 201 (1979). In the last case, the Court said that "(tihe

prohibition against racial discrimination in 55 703(a) and (d) of Title VII

mist ... be read against the background of the legislative history of Title VII

and the historical context from which the Act arose." In United States v.

Timbers Of Invood Forest, No. 86-1602, decided January 20, 1988, the Supreme

Court in a unanimous opinion expressed the idea as follows:

Statutory construction ... is a holistic endeavor. A
provision that may seem ambiguous in isolation is often clarified by
the remainder of the statutory scheme ... or because only one of the
permissible meanings produces a substantive effect that is compatible
vith the rest of the law .... " Slip opinion at 4.

The threat to national security and international peace posed by the

proliferation of nuclear devices seems to be an appropriate reason to look at

the larger picture behind a law in order to determine its maning.

Also, the interpretation of the AI/INPA suggested here seems to comport

with the general understanding and consistent U.S. practice from 1954 when

Congress rewrote the Atomic Energy Act to open the way for U.S. nuclear

cooperation until the Norwegian and Swedish Agreements which vent into effect

in 1984. Why these agreements failed to provoke effective congressional

opposition is unclear but that singular instance does not seem to meet court

criteria for application of the principle that longstanding congressional

acquiescence in administrative interpretation raises a presumption in its
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favor* See, e.g., Iran Hostage case, Dames 6 Moore v. Rean, 453 U.S. 654, 686

(1981).

Although the foregoing considerations may seem to tilt the balance in

favor of case by case prior approval of transfers of spent fuel for

reprocessing and reprocessing, they are in the final analysis, considerations

probative of congressional intent, but not conclusive to the point of

precluding the contrary argument that if Congress had desired case by case

approval it could have said so explicity.

Congressional Options

For reasons stated at the outset and barring a significant change in the

administration's stance ri-sarding compliance by the U.S.-Japanese Agreement for

Nuclear Cooperation with the AZA/NUPA requirements, it seems reasonable to

conclude that nailing down a requirement for case by case approval or stopping

the agreement's entry into force would require lawmaking. In this regard the

problem under the Act is not unlike those under the War Powers Resolution, 50

U.S.C. § 1543, Arms Export Control Act, 22 U.S.C. § 2753, and other acts that

mndate consequences stymied by presidential failure, for whatever reason, to

execute the law in conformity with congressional expectations. As with

presidential failure to describe the circumstance into which U.S. troops are

being introduced and to determine that U.S.-provided weapons have been used for

unauthorized purposes, presidential effective (but not acknowledged) exemption

of a mandatory element under section 123, would require a statutory response.

RayuoJd J.C*I& )XV
Seni 6r Specialist In
American Public Law

-4.
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APPENDIX 26

REPoRT FOM T=E COMTOLLER GXNRAL OF THE UNITE STAT TO
SENAToR JoHN GLum m Rwor.sz To REQum CONCERNwG ExaC-
uTnm BwNcHi IMPLEMENTAToN OF THE NUcLEA NoNoPitoumu-
nox Ac' oir 1978, JAuARY 28, 1988

January 28, 1988

The Honorable John Glenn
United States Senate

Dear Senator Glenn:

This is in response to your request concerning executive
branch implementation of the Nuclear Non-Proliferation Act
of 1978 (Non-Proliferation Act). You asked that we focus
our inquiry on two major issues.

The first issue concerns the test the executive branch must
apply in evaluating (1) whether to approve a request for
reprocessing of spent nuclear fuel that had originally been
exported or produced through the use of any nuclear mate-
rials and equipment or sensitive nuclear technology exported
from the United Statesv or (2) whether to approve the
transfer back of the plutonium in quantities greater than
500 grams resulting from the reprocessing for use in another
nuclear reactor, The Non-Proliferation Act mandates that
United States authorization for such reprocessing or
retransfers not result in a significant increase in the risk
of proliferation of nuclear weapons. In addition, the
statute requires that:

. Among all the actors In making this
judgment, foremost consideration will be given to
whether or not the reprocessing or retransfer will
take place under conditions that will ensure
timely warning to the United States of any
diversion well in advance of the time at which the.
non-nuclear-weapon state could transform the
diverted material into a nuclear explosive
device." (Emphasis added.)

You express concern that, contrary to the legislative
history,, the executive branch in its first two such
approvals since enactment of the Non-Proliferation Act has
based its Otimegy warning" analyses on certain political
factors rather than a technical assessment of the capability
of the recipient state to convert diverted material into a
nuclear weapon before a diversion could be detected and
effective diplomatic efforts taken to deter completion of a
nuclear explosive device.
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We have concluded that the executive branch's statement of
its interpretation of the meaning and application of timely
warning ts a legally permissible one. Neither the statute
nor its legislative history confines a timely warning
analysis to a technical assessment. However, consideration
of non-technical factors in a timely warning analysis cannot
override the need to perform a technical assessment of the
capabilities of the recipient country to transform diverted
material into a nuclear explosive device.

In these two cases, we could not evaluate, on the basis of
the Secretary of Energy's reports to Congress alone, whether
the executive branch properly applied the required technical
assessment because there was inadequate analysis of timely
warning reflected in these reports. The executive branch
contends that the statute does not explicitly require a
separate *determination" that timely warning exists or is
absent with respect to any proposed approval associated with
reprocessing. In our view, however, a timely warning
assessment must be made since it is the foremost factor to
be considered in making the overall proliferation risk
judgement. Therefore, we believe the absence of meaningful
discussion of timely warning in these reports to Congress
and its application to the facts of each particular
situation does not comport with congressional intent on this
matter.

Your second concern involves the agreements for cooperation
recently concluded with Sweden, Norway and Pinland. The
minutes for each of these agreements include advance
approvals for the duration of the 30-year agreement for the
transfer to designated facilities in England or Prance of
spent fuel for reprocessing. You question whether such
approvals were intended to be included in agreements for
cooperation and for such long periods of time, rather than
limiting them to inclusion in subsequent arrangements and
only on a case-by-case basis reasonably contemporaneous with
the proposed action. This would enable the Congress to
review each proposed transfer and each instance of proposed
reprocessing.

We have concluded that in these three agreements, the
inclusion of advance, long term approvals for the transfer
to designated facilities in England or Prance of spent fuel
for reprocessing was legally permissible. The statute does
not explicitly confine approvals to the subsequent arrange-
ment process or preclude inclusion of advance, long term
approvals in the agreement for cooperation between the
United States and other countries. However, it is clear
that agreements for cooperation wers intended to provide a
broad framework pursuant to which short term arrangements
would be reported and carried out. While case-by-case

2 B-219816
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review of each retransfor or instance of reprocessing is not
necessarily required# short term arrangements were
contemplated to provide for meaningful congressional
oversight and the application of uniform statutory
standards. Nevertheless, although it was anticipated that
approvals for reprocessing and retransfer activities would
be granted under the subsequent arrangement process, we do
not believe the evidence is sufficient to conclude, as a
matter of law, that such approvals cannot be includeJT7n an
agreement for cooperation. However, to achieve the purpose
of the Non-Proliferation Act, if such approvals are included
in an agreement for cooperation, the statutory requirements
of both section 123 (dealing with agreements for
cooperation) and Section 131 (dealing with subsequent
arrangements) must be satisfied, including the timely
warning evaluation and the proliferation risk determination.

Our detailed analyses are included in the enclosed legal
memorandum.

Sincerely yours,

lotiA Comptroller Ge eral

of the United States

Enclosure

B-2198163
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ALIMOANDUIS -219616

TIMELY WARNING AND ADVANCE APPROVALS CONCERNING REPROCESSING
UNDER THE NON-PROLIFERATION ACT OF 1978

This memorandum is in response to a request of Senator John
Glenn concerning executive branch implementation of the
Nuclear Non-Proliferation Act of 1978, Pub. L. No. 95-242,
approved March 10, 1978, 92 Stat. 120 (Non-Proliferation
Act). One of the purposes of that Act was to ensure
effective controls by the United States over its exports of
nuclear fuel, equipment and technology. 22 U.S.C.
S 3202(d). It was hoped that, in this wayi the United
States could restrict the proliferation of nuclear weapons
while, at the same time, confirming its reliability as a
supplier of nuclear reactors and fuel for peaceful purposes
to nations which adhere to effective non-proliferation
policies. 22 U.S.C. S 3201.

Three legal instruments are primarily relied upon to
effectuate this control. The most fundamental mechanism,
which was used under the Atomic Energy Act of 1954 and--
continued by the Non-Proliferation Act, is the "agreement
for cooperation" between the United States on the one hand
and nations or international organizations on the other. it
includes the "terms, conditions, duration, nature and scope
of the cooperation.* 42 U.S.C. S 2153(a).

However,

".. agreements for cooperation generally are
not in and of themselves commitments to supply
nuclear reactors and fuel; rather they set forth
the terms under which such commitments may be
made.* S. Rep. No. 467, 95th Cong., 1st Sess. 3
(1977).

The Non-Proliferation Act sets forth nine guaranties or
requirements to be contained in agreements for cooperation.
42 U.S.C. S 2153(a).

The second form of legal instrument is a "subsequent
arrangement" pursuant to an agreement for cooperation.
"These subsequent arrangements are specific contracts,
approvals, authorizations and other arrangements required to
implement an agreement for cooperation." H.R. Rep. No. 587,
95th Cong., 1st Sess. 17 (1977). See also, 42 U.S.C.
S 2160.

0. • • Subsequent arrangements are extremely
important, as they encompass many of the
detailed arrangements for U.S. nuclear coopera-
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tion with foreign nations, including: the
approval of reprocessing or re-tr~nsferst
contracts for the provision of enriched uranium,
physical security arrangements# detailed
safeguard arrangements e . . . It should be
noted that private contracts and arrangements
are not 'subsequent arrangements.'" S. Rep.
No. 467, 95th Cong., 1st Seas. 10 (1977).

The third major element of control, but not of concern here,
is the export licensing process.

Among the primary proliferation concerns are those
activities associated with the reprocessJng of spent nuclear
fuel. Spent fuel is the waste product from the use of
enriched uranium in a nuclear reactor to produce power. Its
reprocessing involves chemical separation of plutonium from
the components of the spent fuels. The separated plutonium
can be recovered for peaceful future uses for certain other
nuclear reactors. However unlike the low-level enriched
uranium used in most nuclear reactors, plutonium is fuel of
weapons-usable quality. Therefore, its potential diversion
for use in a nuclear explosive device is a considerable
proliferation risk.

Both questions focus on whether the executive branch is
properly implementing the provisions of the Non-
Proliferation Act that apply to activities associated with
reprocessing of spent nuclear fuel. The first issue
concerns the test the executive branch -dst--appyp-p- in
evaluating: (1) whether to approve a transfer of spent
nuclear fuel from the country that had originally received
the fuel from the United States to some third country for
purposes of reprocessing; or (2) whether to approve the
transfer back of the plutonium resulting from the
processing.

The same test is applicable for both and is set forth in the
section of the Non-Proliferation Act dealing with subsequent
arrangements. 42 U.S.C. $ 2160. Aside from the determina-
tion that the arrangement will not be inimical to the common
defense and security, the Non-Proliferation Act mandates
that United States authorization for such reprocessing or
retransfers not result in a significant increase in the risk
of proliferation of nuclear weapons. In addition, the
statute requires that:

. .. Among all the factors in making this judgment,
foremost consideration will be given to whether or not
the reprocessing or retransfer will take place under
conditions that will ensure timely warning to the
United States of any diversion well in advance of the

2 8-219816
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time at which the non-nuclear-weapon state could
transform the diverted material into a nuclear
explosive device." (Emphasis added.) 42 u.s.c.
S 2160(b)(2).

Senator Glenn expressed concern about two approvals of
transfers associated with reprocessing, the first such cases
since the passage of the Non-Proliferation Act; namely, to
Japan in the one case and to Switzerland in the other. It
has been claimed that, contrary to the legislative history,
the executive branch had based its "timely warning" analyses
on a combination of political factors rather than a
technical assessment of the capability of the recipient
state to convert diverted material into a nuclear weapon
before a diversion could be detected and effective
diplomatic efforts taken to deter completion of a nuclear
explosive device.

The second issue involves the agreements for cooperation
recently concluded with Sweden, Norway, and Finland. The
minutes for each of these agreements include advance
approvals for the duration of the 30-year agreements for the
transfer to designated facilities in England or Prance of
spent fuel for reprocessing. Senator Glenn questions
whether such approvals were intended to be included in
agreements for cooperation and for such long periods of
time, rather than limiting them to inclusion in subsequent
arrangements and only on a case-by-case basis reasonably
contemporaneous with the proposed action. This would enable
the Congress to review each proposed transfer and each
instance of proposed reprocessing.

In the course of our consideration of Senator Glenn's
request, we requested the views of the Departments of State,
Energy, and Defense, the Arms Control and Disarmament Agency
and the Nuclear Regulatory Commission. In addition, we
carefully considered the thorough analysis of timely warning
prepared by Dr. Leonard Weiss, who was then Minority Staff
Director, Subcommittee on Energy, Nuclear Prolifer-tion, and
Government Processes, Senate Committee on Governmental
Affairs (Weiss Analysis). Our detailed analyses follow.

I. TIMELY WARNING

Pacts

The Administration, through the mechanism of subsequent
arrangements, approved two retransfers associated with
reprocessing that are of concern. The first was an approval
in August 1985 of a request made by Switzerland. In the
past, the Swiss, with United States approval, had spent fuel
that had originally been obtained from the United States

3 8-219816
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reprocessed in France. The recent approval was for the
resulting plutonium to be retransferred from France to
Germany for further fabrication and subsequently to Switzer-
land for experimental use in a power reactor.

The second instance was approval of a request made by Japan
to retransfer plutonium resulting from the French repro-
cessing of Japanese spent fuel from France to Japan. The
fuel had originated in the United States, and the United
States had previously authorized Japan to have it repro-
cessed in France. The plutonium recently approved for
retransfer to Japan would be used in an experimental fast
breeder reactor. Switzerland, Germany and Japan are, of
course, non-nuclear-weapon states, and France is a nuclear-
weapon state.

Law

Under subsection 131(b)(2) of the Atomic Energy Act, added
by the Non-Proliferation Act, 42 U.S.C. I 2160(b)(2), the
Secretary of Energy may not enter into any subsequent
arrangement for, among other things, retransfer to a non-
nuclear-weapon state of any plutonium resulting from
reprocessing in quantities greater than 500 grams, unless in
his judgment and that of the Secretary of State, such
retransfer will not result in a significant increase of the
risk of proliferation beyond that which exists at the time
that approval is requested.

"Among all the factors in making this judgment,
foremost consideration will be given to whether
or not the . . . retransfer will take place
under conditions that will ensure timely warning
to the United States of any diversion well in
advance of the time at which the non-nuclear-
weapon state could transform the diverted
material into a nuclear explosive device.'

In addition, the Secretary of Energy must provide the House
Committee on Foreign Affairs and the Senate Committee on
Foreign Relations with a report containing his reasons for
entering into such arrangement.I/ 42 U.S.C. S 2160(b)(1).

1/ Among other statutory requirements, prior to entering
rnto any proposed subsequent arrangement (1) the Secretary
of Energy must obtain the concurrence of the Secretary of
State, after consultation with the Director of the Arms
Control and Disarmament Agency, the Nuclear Regulatory
Commission, and the Secretary of Defense; and (2) the
Secretary of Energy must publish in the Federal Register a

(continue'...)
4 B-219816
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Energy's Reports on the Retransfers

The Secretary of Energy submilted reports to the cognizant
congressional committee on both the Swiss and Japanese
retransfer requests. The structure and contents of these
reports, in part, precipitated the question of whether the
statutory requirements were being satisfied. In particular,
the Secretary of Energy stated in similar language in both
reports that:

... Together with the Department of State, we
have concluded that, taking into account the non-
proliferation credentials of the countries involved
* . . and the fact that the material may not be used
or retransferred . . . without explicit U.S. consent,
this approval will not result in a significant
increase in the risk of proliferation."

Thereafter, in virtually identical language in both reports,
the Secretary stated the following regarding timely warning:

we...Timely warning is the foremost factor to be
taken into account in determining whether subse-
quent arrangements for reprocessing, retransfer of
spent fuel for reprocessing, or retransfer of
resulting separated plutonium in excess of 500
grams would result in a significant increase in
the risk of proliferation beyond that which
existed at the time that approval was requested.
oTimely warning', as defined in the [Non-
Proliferation Act], is not an IASA (International
Atomic Energy Agency) concept. Although interna-
tional safeguards are but one means of providing
such warning, we believe that effective IAEA
safeguards are being applied at the facilities
where the plutonium is to be located." 2/

...continued)
written determination that such arrangement will not be
inimical to the common defense and security. 42 U.S.C.
S 2160(a)(1).

i/An international safeguard system is maintained by the
AEA. Under this system, records are kept of all nuclear
material going into and coming out of civilian power
reactors throughout much of the world, and verified by
international inspectors.

5 B-219816
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Additional factors considered by Energy in its overall
proliferation risk determination in both reports included
the closeness and importance of the relationship of the
countries involved to the United States* membership of the
transferee countries in the IABA, and physical security
arrangements associated with the retransfers.

Concerns

Although the Nuclear Regulatory Commission concurred that
these two approvals would not result in a significant
increase of the risk of proliferation, it disagreed with
Energy on whether non-technical-factors are to be considered
in connection with reaching any conclusions on the existence
of timely warning. In the Commission's view, Congress
intended timely warning to be essentially a technical matter
involving such factors as safeguard measures applied to the
material and the technical ease of incorporating the
material into a nuclear explosive device. Other non-
technical factors were to be considered relevant only in
connection with making the overall statutory finding of no
significant risk of proliferation.

Senator Glenn asserts that it is a misinterpretation of the
intent of Congress for the executive branch to find in these
two plutonium retransfer cases--

"that the timely warning test was met . .
through a combination of certain political
factors which appear to have nothing whatever to
do with the technical capability of the recipient
state to convert-diverted material into a nuclear
weapon."

In addition, the Weiss Analysis concludes that the executive
branch's determinations as reflected in the reports to
Congress were counter to congressional intent, because there
was inadequate explanation of how the determination of
"timely warning" was arrived at, no showing of how "foremost
consideration" was given to it and the reports suggested
that extraneous political factors were the main component in
the determinations.

Therefore, the issues for resolution regarding timely
warning, as thus presented, are: (1) the legality of
considering political factors in analyzing whether timely
warning exists; and (2) whether a complete timely warning
analysis should be included in Energy's reports to cognizant
congressional committees when subsequent arrangements are
entered into granting approvals associated with
reprocessing.

B-2198166
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Analytical Basis for Timely Warning

We have carefully reviewed the statute and its legislative
history, as well as other supporting materials provided us
by interested parties. On reading the latter materials, it
was evident that the interested parties use a specificity of
terminology in expressing their positions not always evident
in the statute and its legislative history, although not
necessarily inconsistent with it. These refinements were
understandably developed subsequent to enactment, in
association with the implementation of the statute. Some
familiarity with this terminology will clarity the
differences in the positions, as well as facilitate
narrowing the issue for resolution and application of the
legislative history.

The Weise Analysis sets forth four time intervals relevant
to the concept of timely warning. These aret

Detection Time: The time between diversion of material
and either the later detection of the diversion by the
safeguards system or the earlier prediction of diversion
through intelligence information.

Conversion Time: The time needed by country "X" to
convert diverted material into an explosive device.

Warning Time: The interval between the time when the
United states learns a diversion has occurred or may occur
and the time at which country "X" is capable of producing a
nuclear explosive device following the aforementioned
diversion of material.

Reaction Time: The amount of time needed to fashion an
appropriate and effective diplomatic response to prevent
diverted material from being converted by country "X" into
an explosive device.

Applying these after-the-fact definitions, the Weiss
Analysis concludes that warning time equals conversion time
minus detection time. In addition, according to the Weiss
Analysis, The U.S. has received 'timely warning' of a
diversion by country 'X' when warning time is greater than
reaction time." Thus the conclusion of whether a warning is
timely is the result of the comparison of two time inter-
vals; namely, reaction time and warning time.

All parties are in agreement that reaction time involves
consideration of political factors, and this is in accord
with the legislative history. Accordingly, every evaluation
of timely warning involves political factors impacting on
the anticipated reaction time needed to fashion an

? B-219816
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appropriate and effective diplomatic response against
country Ox to try to prevent country OX from developing a
nuclear explosive.

As indicated above, the Weiss Analysis considers warning
time to be the difference between .onversion time and
detection time. Conversion time is related to such things
as the amount, type, form and location of the diverted
material; the facilities available to convert the material
to weapon-usable form and to assemble a nuclear explosive
devices and the availability of personnel and other
scientific and technical resources to design, test and
manufacture the components of a nuclear explosive device.
All parties are also in agreement that calculation of
conversion time requires a technical assessment,' and no
political factors should be involved.

Therefore, the matter in dispute can be more narrowly stated
as whether political factors should be considered in
determining "detection time" rather than the legality of
considering political factors in computing warning time. In
fact, this seems to be the crux of the controversy.

In the bill that first passed the House of Representatives
(H.R. Rep. No. 8638, 95th Cong.), the language of the
pertinent provision was somewhat different from that which
was ultimately enacted in the Non-Proliferation Act. The
language did not include provision for a proliferation risk
determination. In addition, the House bill prohibited
subsequent arrangements for the reprocessing and retransfer
of United States supplied material unless it could be
certified that:

"s..such reprocessing or retransfer will take place
under conditions that are designed to ensure reliable
detection of anx diversion and which would provide
timely warning to the United States of such diversion
well in advance of the time at which the non-nuclear-
weapons state could transform diverted material into a
nuclear explosive device." (Emphasis added.)

This language presupposes that a diversion has occurred.
Thus it was stated that "Reliable detection refers . . . to
the act of determining that material has been diverted

... " H.R. Rep. No. 587, 95th Cong., 1st Sess. 18
(1977). This detection would be accomplished by safeguards,
an essentially technical monitoring system. See id. at 20.
The time interval measured for detection time- ur" be that
from the time of diversion until the diversion is detected
by safeguards.

8 8-219816
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Thus this portion of the process, as stated in the House
report, was essentially a technical assessment.

"It is impossible to specify with absolute precision
how ong the interval of warning time . . . would have
to be In order to satisfy the standard set forth in
this section. Upon completion of the International
Nuclear Fuel Cycle Evaluation,(/] it should be
possible to know which of a number of alternatives to
conventional reprocessing would most optimally fulfill
the timely warning requirement and to know as well the
amount of warning time such alternative could provide.
At a minimum, however, it is clear that the existing
conventional reprocessing technologies, that is, those
that result in the production of weapon-usable
plutonium fail to meet the committee s prescribed
standard:for, as has"been frequently explained, one
could -ot confidently expect warning times of more than
a few days or weeks with such technologies. Until such
time, then, as this act may be amended on the basis of
the findings of the International Fuel Cycle
Evaluation, the committee expects the Administrator
[now Secretary of Energy) to assure that warning times
would exist which are at least roughly equivalent to
those that can be obtained when spent low enriched
reactor fuel is placed under verified storage'in
countries not possessing a reprocessing capability."
(Emphasis added.) H.R. Rep. No. 587, 95th Cong.,
1st Sess. 19 (1977). See also id. at 20.

The executive branch at the time had serious difficulties
with the above language of the House bill, which was also
the language of the Senate bill, as reported from the Senate
Committee on Governmental Affairs. Among these concerns
were:

First, it would jeopardize negotiation of new,
strict nuclear cooperation agreements since an overly
strict interpretation of the 'timely warning' standard
could rule out all forms of fuel processing necessary

3/ The International Nuclear Fuel Cycle Evaluation (INFCE)
was a technical and analytical study of the nuclear fuel
system established in October 1977. It was the United
States objective that through the INFCE study our allies
would be convinced to refrain from reprocessing. However,
the INFCC study, completed in February 1980, concluded that
reprocessing is an essential preliminary to many fuel cycles
and that reprocessing and recycling do not create a greater
proliferation risk than other fuel cycles. See INFCE Final
Report of Working Group 3, IAEA, February 199".

9 B-219816
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for future fuel cycle activities. Second, 'timely
warningI should not be the sole basis for making
determ1nations concerning the acceptability of
subsequent arrangements, taking into account the
existence of other factors which must be evaluated.
Additional factors of importance include the non-
proliferation policies of the countries concerned, and
the size and scope of the activities involved.
Thirdly, as presently written in S.897, . . . section
303(b) would give the impression that the U.S. is
prejudging the results of the international fuel cycle
^,qpluation by appLrently ruling out any form of fuel
processing. We should not legislate policies giving
such an impression since the serious participation of
other countries in this vrogram is dependent upon their
perception that the study will result in a fair and
open minded evaluation. ... *" S. Rep. No. 467, 95th
Cong., 1st Seas. 47 (1977).

In order to ameliorate these concerns, discussions were held
by the executive branch with, among others, the leadership
of the House Committee on international Relations and
members of the Subcommittee on Arms Control, Oceans# and
International Environment* Senate Committee on Foreign
Relations, to which the bill had also been referred. These
discussions resulted in a number of changes which affect the
issue at hand. We discuss them here not necessarily in the
chronological order in which they occurred but with regard
to their relevance and importance to this analysis.

First, the following language was added to the "subsequent
arrangements" section of the bill to assert clearly that the
United States was not opposed to reprocessing of spent fuel:

"Nothing in this section is intended to prohibit,
permanently or unconditionally, the reprocessing of
spent fuel owned by a foreign nation which fuel has
been supplied by the United States, to preclude the
United States from full participation in the
International Nuclear Fuel Cycle Evaluation provided
for in section 3224 of title 221 to in any way limit
the presentation or consideration in that evaluation of
any nuclear fuel cycle by the United States or any
other participation: nor to prejudice open and objec-
tive consideration of the results of the evaluation."
42 U.S.C. 5 2160(d).

Secondly, in order to fulfill this policy, some change was
necessary in the language of the bill, quoted previously,
dealing with *reliable detection of any diversion" and
"timely warning.' Under this language, as we previously
noted, the House committee had stated, "Conventional
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reprocessing technologies result in direct access to weapons
usable material and therefore do not permit timely warning.
*o .onH.R. Rep. No. 587, 95th Cong., 1st Seas. 20 (1977).

Consequently, the executive branch would have been
prohibited from entering into subsequent arrangements
associated with conventional reprocessing. Therefore, some
flexibility had to be introduced so that reprocessing would
not be foreclosed.

One major change that was made to the language of the bill,
and ultimately the statute that was enacted, was to expand
the standard on which decisions to enter into subsequent
arrangements associated with reprocessing were to be based.
Rather than being limited to "reliable detection of any
diversion" and "timely warning," the bill was changed to
require the Secretaries of Energy and State to make a
determination that

0. . .such reprocessing or retransfer will not
result in a significant increase of the risk of
proliferation beyond that which exists at the
time that approval is requested." 42 U.S.C.
5 2160(b)(2).

Among all the factors in making this judgment, foremost
consideration would be given to "timely warning." Id.
However, "other factors" might also be considered to-
overcome a negative timely warning finding and thereby still
permit the subsequent arrangement.

The Senate committee report stated:

"Other factors which may be taken into account in
determining whether there will be significant increase
in the risk of proliferation are whether the nation is
firmly committed to effective non-proliferation
policies and is genuinely willing to accept conditions
which would minimize the risk of proliferation, whether
the nation has a security agreement or other important
foreign policy relationship with the U.S., the nature
and stability of the recipient's government, its
military and security position, and the energy
resources available to that nation.

"It is important to note that the bill requires that
'foremost' consideration be given to the question of
timely warning. While this implies that the latter
will receive the greatest weight among all factors,
there may be circumstances that will suffice and a
request may be granted even though timely warning is
not present. 'Timely warning' cannot be controlling in
every case. The Committees do wish to emphasize that
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in the absence of a clear determination that timely
warning will indeed be provided, a strong combination
of other factors is necessary to compensate for this
weakness in safeguards." S. Rep. No. 467, 95th Cong.,
1st Sees. 12 (1977).

Another major change that was made to the language of the
bill, and ultimately the statute that was enacted, was to
delete the phrase "reliable detection of any diversion'
altogether. We could find no discussion in the legislative
history of the reason for he deletion. However, it is very
significant to the question of how detection time is to be
measured.

As noted previously, the earlier language about "reliable
detection" expected the agency to assume that a diversion
had occurred in evaluating whether timely warning exists
that is, it appeared to require that a worst-case scenario
be used in the analysis. This is reflected in the House
committee report:

"In applying the timely warning standard, the
committee expects the Administrator (now Secretary
of Energy) to assume that the party in question
could already have done work in nuclear weapons
research, design, and fabrication, so that the
sole remaining need would be that of the weapons
usable material itself. The committee also
expects the Administrator to assure that the
standard would apply in the instance of each of a
number of credible possibilities, that is, with
respect to the threat of terrorist diversion, to
clandestine diversion by nations, and to outright
national abrogation of agreements with subsequent
appropriation of the facilities and materials in
question. . . . " H.R. Rep. No. 587,' 95th Cong.,
1st Sees. 19 (1977).

Under this worst-case scenario, as indicated previously,
detection time would be that time interval measured from the
time of diversion until the diversion is detected by
safeguards.

It appears that the worst-case concept; that is, that the
United States would not suspect in advance that a diversion
might occur# but would learn about it only after the fact,
when the safeguards system had detected it, was recognized
by the Congress as too stringent a concept as reflected in
the following portion of the Senate report:

W the standard of timely warning . . . is
strictly a measure of whether warning of a

12 B-219816
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diversion will be received.far enough in advance
ofthe time when the recipient could transform the
diverted material into an explosive device to
permit an adequate diplomatic response.0
(Zmphasis added.) S. Rep. No. 467. 95th Cong.,
lst Sees. 11 (1977).

In addition, the Senate report contained a letter from
M1r. Douglas J. Bennett, Jr., Assistant Secretary of State
for Congressional Relations, to Senator John Sparkman,
Chairman of the Senate Foreign Relations Committee, which
states, -in part:

'Agreement has been reached on suitable language . .
related to the 'timely warning' standard to govern U.S.
approval of reprocessing with the leadership of the
House Committee on International Relations. This
language is acceptable to the Administration. While
setting forth strict standards, it recognizes that
other foreign policy and non-proliferation factors must
be considered. It should also be recognized that
warning time associated with alternative reprocessing
technology is difficult to quantify but does represent
a continuum, progressing from a minimum time associated
with processes that involve separated plutonium to
longer times for processes that involve uranium and
most of the fusion products present in irradiated spent
fuel. Timely warninq is a function of a number of
factors, Tncluding the inherent risk of proliferation
in the country concerned, the amount of warning time
provided, and the degree of improvement in warning time
that alternative reprocessing technology provides
relative to other technologies.* (Emphasis added.)
Id. at 60.

Relying, in part, on these congressional changes and their
own interpretation of the Non-Proliferation Act, the
Departments of Energy and State and the Arms Control and
Disarmament Agency in some cases would have a different
standard of measurement for detection time than the time
interval from the time of diversion until the diversion is
detected by safeguards. Our understanding of their position
is that for some non-nuclear-weapon states, particularly
those without 'an inherent risk of proliferation," the
United States would have warning of a possible diversion in
advance of the time that the diversion actually takes place
through United States intelligence capability of various
sorts, and could then take into consideration political
factors, among others. Accordingly, for these instances,
detection time would be measured from the time the United
States obtained knowledge of an expected diversion to the
time the diversion occurs.
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Taking all of these factors into account, we do not believe
it is contrary to the Non-Proliferation Act or its legisla-
tive intent if non-technical factors are considered in
*valuating detection time, to the extent they contribute to
intelligence information that would enable the executive
branch to become aware of plans for a possible diversion of
nuclear materials prior to the diversion occurring.

We conclude that the following statement of the executive
branch's interpretation of the meaning and application of
non-technical factors in a timely warning analysis is a
legally permissible one:

*Neither the legislative history of the NNPA [Non-
Proliferation Act] nor the language of the Act itself
specifies that consideration of timely warning is
limited to technical factors only. Political factors
may be taken into account in considering warning time,
but only where such factors in the particular situation
increase or decrease the interval between the time the
U.S. receives indications that a diversion has occurred
or is intended and the time the material could be
assembled into a nuclear explosive device. The timely
warning issue in appropriate circumstances includes
technical as well as other factors, including political
factors. Moreover, the timeliness of warning of
diversion clearly involves a number of non-technical
judgments, including judgments about the diplomatic
relationships and influence that the U.S. has with
respect to the country in question."

Nevertheless, although we agree that non-technical factors
may be considered in a timely warning analysis, those
factors cannot be used to avoid performing the technical
assessment of the capability and proficiency of a recipient
country to convert diverted material into a nuclear
explosive device. This technical assessment of conversion
time is crucial to the timely warning determination. Timely
warning is present only if the United States could effec-
tively respond to a diversion before a recipient country
could successfully convert diverted material into a nuclear
explosive device. As previously stated, conversion time
includes consideration of such things as the amount, type,
form and location of the diverted materials the facilities
available to convert the material to weapon usable foria and
to assemble a nuclear explosive device, and the availability
of personnel and other scientific and technical resources to
design, test and manufacture the components of a nuclear
explosive device.
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Inadequate Analysis in Secretary ofEnergy's Reports

The Secretary of Energy's reports to the Congress on these
plutonium retransfers did not indicate whether the technical
assessments associated with calculating conversion time were
made. it was these omissions that were at the heart ef the
concerns raised here.

Energy's reports on these plutonium retransfers state that
timely warning is the foremost factor to be taken into
account, and that it is not an International Atomic Energy
Agency concept. The only statement relating the concept of
timely warning to the particular retransfers involved is
that Owe believe that effective IAZA safeguards are being
applied at the facilities where the plutonium is to be
located."

However essential effective zafeguards at the site are, one
cannot determine on the bAsis of effective safeguards alone
whether timely warning would 'xist. Although the existence
of effective safeguards is very important, it is but one
factor to be taken into account in any conscientious
evaluation of the existence of timely warning. No other
evidence of analysis of timely warning is apparent in
Energy's two reports. There is no indication that the
necessary and important technical assessments were made. To
the extent we know Energy's position on the matter, it was
the result of independent correspondence with executive
branch agencies._/

The Administration does not dispute this nor does it claim
that the reports on these two plutonium retransfers provided
an analysis of timely warning. Rather,--the Departments of
State and Energy and the. Arms Control and Disarmament Agency
emphasized. in their composite letter to us that the Non-
Proliferation Act does not require a separate "determina-
tion" regarding timely warning. Therefore, implicitly the
Secretary of Energy's report to the cognizant congressional

4/ According to the consolidated response we received from
as Departs of Energy and State and the Arms Control and
Disarmament Agency, the factors considered in the timely
warning analysis of both Swiss and Japanese requests
included the nature and extent of Swiss nuclear facilities
and capabilities; the application of IAEA safeguards; and
the extent of Switzerland's non-proliferation commitments
and policies as well as Switzerland's stable, democratic
system. In the case of Japan the factors considered
included all of the above, plus Japan's status as a reliable
United States ally.
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,committees need not include a separate analysis of timely
warning.

Although the statute does not specifically require a
separate *determination" that timely warning exists or is
absent with respect to any proposed approval associated with
reprocessing, in our view the timely warning assessment must
be made since it is the foremost factor to be considered in
making the overall proliferation risk judgment. Further, we
believe the legislative history reflects a congressional
intent that the reports to the cognizant congressional
committees, required by the statute, include a meaningful
discussion and application of the timely warning standard to
the facts involved in any particular case.

Subsection 131(b)(1) of the Atomic Energy Act of 1954, as
added by the Non-Proliferation Act, 42 U.S.C. 5 2160(b)(l),
requires that the mandated reports to the cognizant congres-
sional committees contain the Secretary of Energy's reasons
for entering into a subsequent arrangement with another
country associated with reprocessing. The congressional
committee reports do not state what is to be included in
these reports. See, H.R. Rep. No. 587# 95th Cong.,
1st Sess. 18 (19M" and S. Rep. No. 467, 95th Cong.,
1st Seas. 11 (1977). However, the statute requires that
*foremost consideration* be given to timely warning in
making the proliferation risk determination. Therefore, it
is apparent that Congress contemplated that there would be
meaningful discussion and application of the timely warning
standard in the reports to Congress.

It is clear from the legislative history that Congress
recognized the importance of the Secretary of Energy's
reports. As originally proposed, Congress was to be
provided with 15 calendar days to review the reports.
However, the bill was amended on the floor to provide
Congress with 15 legislative days.

In explaining the purpose of the proposed amendment,
Senator Glenn, who was the Senate floor manager of the bill
stated

Or. President, there is no part of this bill that is
of more significance for the prevention of nuclear
proliferation than the elevation of the 'timely
warnin', standard to statutory force.

"Indeed the inherently sensitive nature of any subse-
quent arrangement for reprocessing or for the
subsequent retransfer of plutonium in quantities
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4. greater than 500 grams makes it imperative that the
Congress be given a sufficient amount of time to react
to the Secretary of Energy's report as provided for in
subsection 303(b)(1), a report which is designed to lay
out the Secretary's reasons for entering into such
subsequent arrangements, including his application of
the timely warning standard. (Emphasis added.)

"The proposed amendment simply changes the time
involved t4 15 days during which the Congress is in
continuous session as defined in section 130(g) of the
1954 act. The amendment insures, fr. President, that
if the appropriate committees wish to react or to take
any substantive action based upon the Secretary's
report, they will have sufficient opportunity to do
so.* 124 Cong. Rec. 2511 (1978).

Senator James McClure concurred with Sonator Glenn when he
stated:

a. # . I think that, . . . the 15-day provision
referring to legislative days, does strengthen the
congressional oversight, the congressional
opportunity, which is. I think, fundamental to
this legislation." (Emphasis added.)

The legislative history on the House side similarly reflects
the significance accorded timely warning. See, e0g.,
Statement of Chairman Clement Zablocki of theHouse
Committee on International Relations, 124 Cong. Rec. 2975
(1978) Statement of Congressman Robert Lagomarsino, minority
member of the House Committee on International Relations,
123 Cong. Rec. 30297 (1977). See also, H.R. Rep. No. 587,
95th Cong., lt Sees. 2 and 4 1Ti77T7
Thus, we believe that Congress intended and contemplated
that the Secretary of Energy, in his reports to the
cognitant congressional committees, would include a
-sufficiently meaningful discussion and application of the
timely warning standard to the facts involved in any
particular reprocessing or retransfer arrangement. This
would include a full account of the technical factors
considered to enable the Congress to evaluate whether the
standards set forth in the Non-Proliferation Act have been
met. See 123 Cong. Rec. 30294 (1977). To fail to do so
does notadequately recognize the degree of importance that
the statute attached to timely warning or allow Congress to
perform its oversight function.
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Consequently, we believe that the absence of a meaningful
discussion of timely warning and in particular the lack of
any technical assessment in the reports to Congress on the
Japanese and Swiss plutonium retransfers did not comport
with congressional intent. we note, in this regard, that
the Secretary of Energy has provided a more complete
analysis in his report on the more recent subsequent
arrangement dealing with reprocessing of special nuclear
material of the United States origin at the Tokai-Mura
facility in Japan.

II. ADVANCE APPROVALS CONCERNING REPROCESSING

Facts

The second concern involves the agreements for cooperation
concluded with Sweden, Norway and Finland. The texts of the
first two agreements were transmitted by the President to
Congress on January 26, 1984, and the agreement with Finland
was transmitted on May 21, 1985. See, respectively,
H.R. Doc. No. 163, 98th Cong., 2d ge-s. (1984); H.R. Doc.
No. 164, 98th Cong., 2d Sess. (1984)1 and H.R. Doc. No. 71,
99th Cong., 1st Sess. (1985). Each of the three agreements
for cooperation were for a term of 30 years. Each agreement
also provided, in substance, that

"Each party guarantees that material . . . shall
not be transferred to unauthorized persons or,
unless the parties agree, beyond its territorial
jurisdiction," and

"Each party guarantees that source or special
nuclear material transferred . . . shall be
reprocessed only if the parties agree." See,
e.g., Articles 7.2 and 8.1, respectively, oT H.R.
Doc. No. 163, 98th Cong., 2d Sess. 15 (1984).

What has proven to be controversial was that advance
approval of the United States for the cooperating country to
retransfer material and to reprocess spent nuclear fuel was
contained in an Agreed Minute to the agreement for coopera-
tion itself in all three instances. These approvals could
last for the full 30-year term of the agreements. The
relevant language of the Swedish Agreed Minute, which is
typical of the others, states:

"... the parties agree that material . . . may
be transferred by Sweden to the United Kingdom or
France and reprocessed at the Sellafield or La
Hague reprocessing facilities, subject to the
following conditions:
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"(1) Sweden shall keep records of such transfers
and shall upon shipment notify the United States
of each transfer;

"(2) prior to such transfers, Sweden shall confirm
to the United States that, while outside of
Swedish jurisdiction, the material will be subject
to the agreement for cooperation between the
United States and BURAT0M [European Atomic Energy
Community)]

(3) Sweden shall retain the right to consent to
any transfer or further use of any plutonium
separated as a result of any such transfer and
shall obtain the prior agreement of the United
States for the transfer of the plutonium to Sweden
or any other country or or any use of the
PutonLum.

"With regard to the understanding in paragraph (2)
above, the parties will cooperate in efforts w)
obtain such confirmation on a generic basis from
ZURATOM.

"The foregoing understandings concerning fuel
disposition may be terminated in whole or in part,
if either party considers that exceptional
circumstances of concern from a non-proliferation
or security standpoint so require. ... Such
circumstances included but are not limited to, a
determination by either party that the foregoing
understandings cannot be continued without a
significant increase of the risk of proliferation
or without jeopardizing its national security."
H.R. Doc. No. 163, 98th Cong., 2d Sess. 36 and 37
(1984).

The Agreed Minutes associated with each of the three
countries involved explicitly provide that the Agreed
Minutes shall be an integral part of the agreement for
cooperation. eH.R. Doc. No. 163, 98th Cong., 2d Seso. 27
(1984)1 H.R. Doc. No. 164, 98th Cong., 2d Sess. 32 (1984);
and H.R. Doc. No. 71, 99th Cong., 1st Sess. 22 (1985).

It has been argued that such advance, blanket approvals to
retransfer or reprocess spent fuel were not intended to be
included in agreements for cooperation and for such long
periods of time. Rather, United States approval was only
contemplated to be given in subsequent arrangements and only
on a case-by-case basis reasonably contemporaneous with the
proposed action, which would enable the Congress to
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individually review each proposed transfer and each instance
of proposed reprocessing.o/

Law

As noted previously, under the Atomic Energy Act of 1954 and
continued by the Non-Proliferation Act, the agreement for
cooperation is the most fundamental legal mechanism by which
nuclear cooperation is regulated between the United States
on the one hand and nations or international organizations
on the other. It includes the general "terms, conditions,
duration, nature and scope of the cooperation.* 42 U.S.C.
S 2153(a). On the other hand, subsequent arrangements are
specific contracts, approvals, authorizations and other
arrangements required to implement an agreement for coopera-
tion. See 42 UoS.C. S 21601 H.R. Rep. No. 587, 95th Cong.,
tst Ses-;"17 (1977)1 and S. Rep. No. 467, 95th Cong., 1st
Sess. 10 (1977).

The Atomic Energy Act, as amended by the Non-Proliferation
Act, treats agreements for cooperation and subsequent
arrangements in separate sections. Section 123 of the
Atomic Energy Act, as amended, 42 U.S.C. S 2153, addresses
agreements for cooperation, while section 131 of the Atomic
Energy Act, as amended, 42 U.S.C. S 2160, regulates subse-
quent arrangements. The substantive requirements and
procedures for the two also differ.

Subsection 123(a) prescribes nine requirements that must/
be included in agreements for cooperation. Among these are:

o Senator Alan Cranston, Congressman Howard Wolpe,
nressman Michael Barnes and six public interest organiza-

tions had filed suit in U.S. Federal District Court
contesting the authority of the Administration to approve in
advance retransfer or reprocessing of spent fuel, but their
lawsuit was dismissed on the basis of non-justiciability.
Cranston v. Reagan, 611 F. Supp. 247 (D.C.D.C. 1985).

§/ The President may exempt a proposed agreement for
cooperation from any of the requirements if he determines
that inclusion of any such requirement would be seriously
prejudicial to the achievement of United States non-
proliferation objectives or otherwise jeopardize the common
defense and security. 42 U.S.C. 5 2153(a). However, any
such proposed agreement for cooperation shall not become
effective unless the Congress adopts, and there i enacted,
a joint resolution stating that the Congress favors the
agreement. 42 U.S.C. 5 2153(d).
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(1) a guaranty by the cooperating party that any material
transferred pursuant to the agreement for cooperation will
not be transferred to unauthorized persons or beyond the
jurisdiction or control of the cooperating party without the
consent of the United States, and (2) a guaranty by the
cooperating party that no material transferred pursuant to
the agreement tor cooperation will be reprocessed without
the prior approval of the United States. 42 U.S.C.
5,2153(a)(5) and (7).

Proposed agreements for cooperation are to be negotiated by
the Secretary of State, with the technical assistance and
concurrence of the Secretary of Energy, and in consultation
with the Director of the Arms Control and Disarmament
Agency. After subsequent consultation with the Nuclear
Regulatory Commission (NRC), the proposed agreement is to be
submitted to the President jointly by the Secretary of State
and the Secretary of Energy, accompanied by the views and
recommendations of the Secretary of State, the Secretary of
Energy, the NRC and the Arms Control and Disarmament Agency.
The Arms Control and Disarmament Agency must also provide
the President an unclassified Nuclear Proliferation Assess-
ment Statement (NPAS).

If the President wants to pursue the proposed agreement for
cooperation, he is obliged to submit the text, with the
accompanying NPAS, to the Senate Committee on Foreign
Relations and the House Committee on Foreign Affairs, and to
consult with both during a period of not less than 30 days
of continuous session of the Congress on the consistency of
the terms of th*"! proposed agreement with the statutory
requirements.. Thereafter, once the President has approved
it and made a determination in writing that the agreement
"will promote and will not constitute an unreasonable risk
to the common defense and security," he may authorize the
execution of the agreement. Then, depending on the nature
of the proposed agreement for cooperation, it and the
accompanying Presidential approval and determination, must
lie before the House Committee on Foreign Affairs and the
Senate Committee on Foreign Relations for a period of either
30 or 60 days of continuous session, before it becomes
effective for the United States. A proposed agreement for
cooperation shall not become effective if during this period
the Congress adopts, and there is enacted, a joint resolu-
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tion stating in substance that the Congress does not favor* it.!/'

On the other hand, subsequent arrangements are under an
agreement for cooperation and are entered into by the
Secretary of Energy, with the concurrence of the Secretary
of States after consultation with the Arms Control and
Disarmament Agency, the NRC and the Secretary of Defense.
Notice of any proposed subsequent arrangement is to be
published-in the Federal Register at least 15 days before it
becomes effective togetherwiththe written determination
of the Secretary of Energy that the arrangement will not be
inimical to the common defense and security. It is discre-
tionary with the Arms Control and. Disarmament Agency whether
to prepare an NPAS.

In addition, as was discussed previously with respect to the
first question in this memorandum, if the subsequent
arrangement is associated with reprocessing, the Secretary
of Energy must provide the House Committee on Foreign
Affairs and the Senate Committee on Foreign Relations with a
report containing his reasons for entering into the arrange-
ment, and a period of 15 days of continuous session must
elapse before the subsequent arrangement can become effec-
tive. Moreover, where the proposed subsequent arrangement
authorizes reprocessing or a retransfer.to a non-nuclear-
weapon state of any plutonium resulting from reprocessing in
quantities greater than 500 grams, the Secretaries of Energy
and State must find that the reprocessing or retransfer will
not result in a significant increase of the risk of
proliferation beyond that which exists at the time that
approval is requested. Among all the factors used in making
this judgment, foremost consideration must be given to
whether or not the reprocessing or retransfer will take
place under conditions that will ensure timely warning to

When the proposed agreements for cooperation with
iweden, Norway and Finland were before Congress, the statute
provided for passage of a concurrent resolution approving or
disapproving the agreement under review. This provision was
amended by section 301 of the Export Administration Act of
1979, Reauthorization, Pob. L, No. 99-64, approved July 12,
1985, 99 Stat. 120, 159, in light of Immigration and
Naturalization Service v. Chadha, 462 U.S. 919 (1983).
Congress also provided in section 301 of that Act that if
the proposed agreement for cooperation is one subject to the
60-day lie and wait period, the House Committee on Foreign
Affairs and the Senate Committee on Foreign Relations are
obliged to hold hearings and submit a report to their
respective bodies.
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the United States of any diversion well in advance of the
time at which the non-nuclear-weapon state could transform
the diverted materials into a nuclear explosive device.
The Departments of Energy and State acknowledge that the
Agreed Minutes of the Swedish, Norwegian and Finnish
agreements for cooperation contain several features,
including advance approval for retransfer and reprocessing,
which would constitute subsequent arrangements under the
Atomic Energy Act, as amended, if agreed to separately from
the agreements for cooperation. See, .g., U.R. Doc.
No. 163, 98th Cong., 2d Seso. 48 TT"84Ty-u. R. Doc. No. 71,
99th Cong., 1st S$ess. 68 (1985). The issue is whether it
was legally permissible for the Administration to include
the substantive content of a subsequent arrangement in these
three agreements for cooperation.

Legislative History

The law on cooperative agreements prior to the enactment of
the Non-Proliferation Act required a guaranty that any
transferred material not be retransferred to unauthorized
persons or beyond the jurisdiction of the cooperating party,
except as specified in the agreement. 42 U.S.C. S 2153(a)
(1976)1 S. Rep. No.. 467, 95th Cong.# 1st Sess. 22 (1977).
There was no specific statutory provision addressing
reprocessing. In addition, the Atomic Energy Act, before
enactment of the Non-Proliferation Act, contained no section
regulating subsequent arrangements.

The legislative history of the Non-Proliferation Act
reflects substantial dissatisfaction with the variable
controls and absence of standards extant under the old
system:

"s * *Controls over important matters such as the
reprocessing of U.S. fuel varied in strength and
clarity from agreement to agreement. In some
cases, U.S. rights of prior approval or veto were
clearly in others, they were clearly absent. In
some cases, the United States was left to make an
ambiguous determination about the 'acceptability'
of the facility within which reprocessing was to
occur, leaving open important questions about the
disposition and 'safeguardability' of the
reprocessed product. Other agreements were
formulated so as to require a determination that
safeguards could be 'effectively applied.'

. . . Not only were U.S. controls over repro-
cessing highly variable, but no standards were
provided by which determinations on approval or
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disapproval could be made." H.R. Rep. No. 587,
95th Cong., 1st Sess. 4 (1977).

To ameliorate these concerns, Congress sought "to see
existing agreements for cooperation strengthened,
simplified, and made essentially uniform with respect to
their criteria, standards and conditions." Id. at 17. In
particular, the "United States retransfer approval right is
to be unqualified and set forth in the agreement unam-
biguously." Id. at 13. In addition, the "U.S. reprocessing
approval righE-is to be unqualified and set forth in the
agreement unambiguously." Id. at 14. Moreover, Congress
sought:

0.. . to provide a clear and understandable set
of standards and export criteria to replace the
loose and inconsistent policies of the past
0 .0. . The ambiguity of past agreements and
policies has not only led to genuine confusion,
but has provided a pretext for distortion as well.
The codification of consistent standards accom-
plished by this legislation will help to eliminate
such possibilities in the future." Id. at 7.

A separate section on subsequent arrangements was enacted
requiring

. . . a formalized process of interagency review
and consultation in order to insure that these
decisions receive the thoughtful and systematic
review they so obviously deserve."!-Id. at 18.

Of particular concern and interest were the required
findings and procedures explained above for United States
approval of reprocessing and United States approval of the
retransfer of the resulting plutonium.

At the same time, Congress was concerned that the process
not get bogged down. Thus, the law prescribed that, within
90 days of enactment, orderly and expeditious procedures be
developed for the administrative consideration of requests
for subsequent arrangements. 42 U.S.C. S 2160(c). It also
stated that:

"The United States will give timely considera-
tion to all requests for pri3r approval .
for the reprocessing of material . . . , and
additionally, to the maximum extent feasible,
will attempt to expedite such consideration
when the terms and conditions for such actions
are set forth in [an] . . . agreement for
cooperation or in some other international
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agreement executed by the United States and
subject to comparablel congressional review
procedures .... 42 U.S.C. S
2160(a)(3).

A caveat was expressed, however, that:

0. .. Although the U.S. may enter into an
agreement at any time with a recipient nation
setting forth conditions that would be
required to obtain U.S. approval for
reprocessing, any such agreement should
include sufficient flexibility to enable the
U.S. to respond to changed circumstances, as
such shifts could drastically alter U.S.
expectations concerning the intentions of the
recipient." S. Rep. No. 467, 95th Cong., 1st
Ses. 10 and 11 (1977).

Discussion

Whether approvals associated with reprocessing may be
included in the agreement for cooperation, rather than as
subsequent arrangements, may have significant substantive
consequences and is not merely a technical matter of form.
A primary reason for including approvals associated with
reprocessing in the agreement for cooperation is to provide
so-called generic or programmatic approvals--that is,
arrangements covering indeterminate amounts of material over
a long period of time, e.g., for the duration of the
agreement for cooperation. The potential proliferation
implications of such approvals may be more serious, and are
usually much more difficult to discern, than approvals
covering specific and limited amounts of material on an
individual basis.

In addition, as is evident from the discussion above, the
procedures and substantive requirements of law governing
subsequent arrangements differ from those for agreements for
cooperation. ?or example, where a proposed subsequent '
arrangement authorizes reprocessing or a retransfer to a
non-nuclear-weapon state of any plutonium resulting from
reprocessing in quantities greater than 500 grams, the
Secretaries of Energy and State must make a finding that the
reprocessing or retransfer will not result in a significant
increase of the risk of proliferation beyond that which
exists at the time that approval is requested. Among all
factors in making this judgment, foremost consideration will
be given to whether or not the reprocessing or retransfer
will take place under conditions that will ensure the timely
warning to the United States of any diversion well in
advance of the time at which the non-nuclear-weapon state
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could transform the diverted material into a nuclear
explosive device. 42 U.S.C. S 2160. No such requirements
exist for agreements for cooperation.8_/ Se.. 42 U.S.C.
S 2153.

Moreover, the duration of agreements for cooperation is
usually a substantial period of time, generally 30 years.
Thus, although the statutory time period for congressional
review of an agreement for cooperation (up to a total of 90
days) is substantially longer than the 15-day congressional
review period for subsequent arrangements associated with
reprocessing, the effect of a one-time approval can last as
long as 30 years for an agreement for cooperation. Subse-
quent arrangements, on the other hand, provide approvals on
a request-by-request basis, offering more extensive oppor-
tunity for oversight and control over activities associated
with reprocessing.

There is no express statutory provision which limits
approvals associated with reprocessing to the subsequent
arrangements process, or which precludes inclusion of
advance, long-term, approvals in the agreements for coopera-
tion between the United States and other countries. At the
same time, we note that the practice prior to the enactment
of the Non-Proliferation Act was for the United States
Government to provide approvals, including approvals
associated with reprocessing, on a request-by-request basis.
The Non-Proliferation Act's addition of the separate section
on subsequent arrangements, 42 U.S.C. S 2160, was an obvious
attempt to continue but regularize this process. In
addition, the substantial modifications by the Non-
Proliferation Act to section 123 of the Atomic Energy Act
governing agreements for cooperation, seem designed to
buttress this process. 42 U.S.C. S 2153. The language
prohibiting retransfers of material beyond the jurisdiction
of the cooperating party "except as specified in the
agreement" for cooperation was deleted. In its place, the
Non-Proliferation Act added requirements that the agreement
for cooperation contain guaranties by the cooperating party
that no material would be retransferred beyond its juris-
diction or be reprocessed without United States approval,
which approval rights were to be unqualified and set forth

8/ Consequently, we would disagree with the Arms Control
and Disarmament Agency statement that "The procedural
requirements and substantive findings that are required for
an agreement for cooperation match or exceed those require-
ments applicable to subsequent arrangements ... e *" H.R.
Doc. No. 163, 98th Cong., 2d Sess. 78 (1984) (Sweden); H.R.
Doc. 71, 99th Cong., 1st Sess. 48 (1985) (Finland).
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in the agreement unambiguously. One might extrapolate from
these provisions that the approvals themselves were not to
be included in an agreement for cooperation. Rather, it
appears that an agreement was intended to provide the broad
framework pursuant to which short term arrangements would be
reported and carried odt. These short term arrangements
were to be processed as subsequent arrangements in accor-
dance with the procedures-and constraints of the new section
governing such arrangements. Hence, as contemplated,
Congress would have continuous oversight over reprocessing
and retransfer activities and an opportunity to act prior to
any action being taken by the requesting country.

Nevertheless, although it appears that Congress anticipated
that approvals for reprocessing and retransfer activities
would be granted under the subsequent arrangement process
and cover a definite amount of material over a specified
period of time, we do not believe the evidence is sufficient
to conclude, as a matter cof law, that approvals associated
with reprocessing cannot be included in an agreement for
cooperation and must be granted only through the subsequent
arrangement process. There is nothing in the law which
specifies in which legal document the approvals must be
placed. Nor does the statute specifically requi-e-a case-
by-case review of each retransfer or instance of
reprocessing.

On the contrary, subsection 131(a)(3) states that the terms
and conditions on which approvals for activities associated
with reprocessing will be based may be included in the
agreement for cooperation. 42 U.S.C. 5 2160(a)(3).
However, in these situations, the actual approvals would
still be provided through the subsequent arrangement
process, but on an expedited basis.

In addition, subsection 131(a)(4) of the Atomic Energy Act,
as amended, 42 U.S.C. S 2160(a)(4)p indicates that the
requirements of various sections of the statute were to be
cumulative:

"All other statutory requirements under other
sections of this chapter for the approval or
conduct of any arrangement subject to this
subsection (on subsequent arrangements) shall
continue to apply and any other such requirements
for prior approval or conditions for entering such
arrangement shall also be satisfied before the
arrangement takes effect ... 

The Non-Proliferation Act goal of consistent application of
the clear and understandable statutory standards for
approvals associated with reprocessing would be thwarted if
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an Administration could by-pass the timely warning evalua-
tion and make a proliferation risk determination by merely
including approvals for activities associated with
reprocessing in the agreement for cooperation.

Nevertheless, we conclude that it is not prohibited, as a
matter of law, for approvals associated with reprocessing to
be included in the agreement for cooperation rather than as
subsequent arrangements. However, to achieve the purpose of
the Non-Proliferation Act as explained in its legislative
history, if such approvals are included in an agreement for
cooperation, the statutory requirements of both section 123
(dealing with agreements for cooperation) and section 131
(dealing with subsequent arrangements), including the timely
warning evaluation and the proliferation risk determination,
must be satisfied.

Specific Agreements for Cooperation

The Departments of Energy and State in their transmittal of
the Swedish, Norwegian and Finnish agreements for coopera-
tion did consider the statutory requirements of both section
123 and 131. For example, as is required by section 123,
each agreement in fact contains unqualified and unambiguous
reservations of United States approval rights over the
cooperating country's retransfer of material beyond its
jurisdiction and reprocessing of spent fuel. H.R. Doc.
No. 163, 98th Cong., 2d Sess. 14 and 15 (1984); H.R. Doc.
No. 71, 99th Cong., 1st Seass. 9 and 10 (1985).

In relation to the advance reprocessing approvals contained
in the Agreed Minutes to each agreement for cooperation, the
Departments of Energy and State stated, with respect to the
requirements of section 131:

0. . .We have considered the question of whether
the advance consent to reprocessing will result in
a significant increase of the risk of prolifera-
tion beyond that which existed at the time the
approval was granted, and have considered whether
there would be timely warning 'of any diversion
well in advance of the time at which'a non-nuclear
weapon state could transform the diverted material
into a nuclear explosive device.' We have
concluded that the advance approval of repro-
cessing will not result in a significant increase
in the risk of proliferation.*

H.R. Doc. No. 163, 98th Cong., 2d Seass. 48 (1984); H.R. Doc.
No. 164, 98th Cong., 2d Sess. 84 (1984); H.R. Doc. No. 71#
99th Cong., 1st Seass. 68 (1985).
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Although this statement indicates that the Secretaries of
Energy and State applied the statutory standard of section
131, it does not provide the Congress with an adequate
analysis of timely warning or the overall proliferation risk
determination. (See question 1.)

In addition, we note two technical omissions relating to
section 131. First, there is no indication for any of the
three agreements that the Department of Defense was
consulted. Secondly, no notices or determinations were
published in the Federal Register for any of the three
agreements. We do not think that publication as a House
document or in the Congressional Record satisfies a
statutory requirement of publication Tn the Federal
Register. The primary audience of the latter the public
in general and not just the Congress.

Nevertheless, although it is unclear whether the prolifera-
tion risk determinations were properly made, it appears that
these three particular agreements for cooperation would meet
the proliferation risk standard. The critical advance
approval in each was for reprocessing of spent fuel subject
to the agreement; which could occur during the whole 30-year
term of the agreements. This reprocessing was approved in
each-instance only for designated facilities in the United
Kingdom and France, both nuclear-weapon states. The United
States would have to provide separate approvals in the
future for any transfer of plutonium separated as a result
of the reprocessing. This includes not only transfer to any
other country, but also transfer of the plutonium from the
United Kingdom or France back to -the cooperating country
involved, each of'which are non-nuclear-weapon states.
Presumably such approvals would be accomplished through the
subsequent arrangement process.

Consequently, since the reprocessing would be occurring in
states that were already nuclear-weapon states, the only
increase in risk of proliferation would be that associated
with greater quantities of plutonium that the-United Kingdom
or France would have to safeguard. Moreover, to give the
United States the flexibility to respond to changed
circumstances, the advance approvals for processing can be
terminated immediately at any time the United States
believes that exceptional circumstances from a non-
proliferation or a security standpoint so require. Under
these circumstances, it appears that the approvals in these
agreements are legally permissible.

Need for Scrutiny and Caution

Although we have concluded that the advance approvals in
these agreements are legally permissible, we are concerned
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about the inclusion of such approvals in agreements for
cooperation in other factual contexts. For example, when
advance approvals are contained in agreements for coopera-
tion and involve reprocessing in a non-nuclear-weapon state
or retransfer of plutonium to a non-nuclear-weapon state,
these agreements may not satisfy the statutory standards of
the Non-Proliferation Act.

If the advance approvals in these latter factual
circumstances are for long periods of time, such as the 30-
year term of the agreement for cooperation, it becomes
particularly difficult to apply the timely warning and
proliferation risk standards of section 131. It cannot be
asserted with any degree of confidence that over the
succeeding 30-year period the technical capabilities of the
cooperating country, the anticipated conversion time,
safeguard capabilities, United States political relationship
with the cooperating country, etc., would all be such as to
assure the existence of timely warning at all times or even
assure there would be no increase in proliferation risk over
the 30-year period. Therefore, such approvals may not be
appropriate. The problem is less significant where, as in
the three agreements just discussed, the activity and
possession of the plutonium remain in a nuclear-weapon
state. At least when reprocessing is authorized for a
nuclear-weapon state, the country involved already has the
capability and has detonated a nuclear explosive device.
This element of unpredictability is removed from the
evaluation in assessing increased risk. The only increase
in risk would be that associated with the greater quantities
of plutonium that the nuclear-weapon state would have to
safeguard.

We recognize that some of the consequences of the
uncertainty discussed above may be mitigated by including
contingent termination provisions in the long-term agreement
for cooperation, as was done in the Swedish, Norwegian and
Finnish agreements. However, we are not convinced that the
use of this mechanism can enable the executive branch to
make the necessary long-term findings of section 131 when
activities associated with reprocessing are at issue in a
non-nuclear weapon state. More particularly, in this
context, we disagree with the Department of States's
position that:

0. . .there is no substantive difference between
a commitment in an agreement foe cooperation to
approve reprocessing or retransfers for
reprocessing under specified conditions and
actually granting the approval in the agreement
subject to the continued existence of these same
conditions."
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Legislation to Amend the Nuclear Non-Proliferation Act of
1978s Hearings and Markup on H.R. 6032 and H.R. 6138 Before
the H0 se Committee on Foreign Affairs and House Subcommit-
tee on International Security and Scientific Affairs and on
International Economic Policy and 'rade. 97th eong.,
2d Seas. (August 3, 0i September 8, U December 14,-1982)
pp. 252-253.

The procedure specified in the former is, of course,
contemplated by subsection 131(a)(3) of the Atomic Energy
Act, as amended, 42 U.S.C. S 2160(a)(3), but thereunder
congressional review may occur on a request-by-request basis
under the subsequent arrangement process. In the procedure
presented by the latter, subsequent decisionmaking on
implementation or termination of the approvals in the
agreement for cooperation lies with the executive branch
alone, with no necessary notification or participation by
the Congress.

Accordingly, as a matter of law, under circumstances where
the statutory standard can be met, the executive branch is
not prohibited from including advance approvals for
activities associated with reprocessing in agreements for
cooperation. However, there may be factual circumstances,
of which the Congress should be aware, where these
procedures may not *e legally permissible.

B-21981631



463

APPENDIX 27

RERT FRoMTm CoMmOmuR GnEAL OF THE UNITED STATES TO
CHAIRMAN DANTE B. FASCELL I RESPONSE To RzuESr FOR AN
ANALYSIS OF THE oPoSED U.S.4APAN NuCLEAR COOPEATON
AGRzEMET, FEBRUARY 29, 1988

The Bonorable Dante B. rascell
Chairman, Comittee on Foreign Affairs
House of Representatives

Dear Mr. Chairman,

This is in response to your January 29, 198, letter
requesting our analysis of the proposed Agreement for
Cooperation between the Government of the United States and
the Goverrnoent of Japan Concerning Peaceful Uses of Nuclear
Energy (Agreement).

In subsequent rnversations with your staff, it was agreed
that our revif ;f the proposed Agreement would focus on
whether the ad nce approvals for the reprocessing and
retransfer of United States-origin nuclear material would
meet the requirements of the Atomic Energy Act of 1954
(Act), as amended. In particular, you wanted our views on
whether the requirements provided in Section 123 of tne Act
that the Agreement contain guaranties of United States
consent and prior approval for retransfer and reprocessing
activities are satisfied by the proposed Agreement and if
the standard of timely warning provided in Section 131 of
the Act would be met under the terms of the proposed
Agreement.

As you are aware, the Agreement is the most fundamental
legal mechanism by which nuclear cooperation is regulated
between the United States and other nations. It includes
the general t erms, conditions, duration, nature and scope
of thne cooperation." 42 U.S.C. S 2153. Section 123 of the
Atomic Energy Act of 1954, as amended, addresses the
substantive and procedural requirements of the Agreement.
Subsection 123 (a) prescribes nine requirements that must be
included in the Agreement. Of concern here are (1) a
guaranty by the cooperating party that any material
transferred pursuant to the Agreement will not be trans-
ferred to unauthorized persons or beyond the jurisdiction or
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control of the cooperating party without the consent of the
United States, and (2) a guaranty by the cooperating party
that no material transferred pursuant to the Agreement will
be reprocessed without the prior approval of the United
States. 42 U.S.C. 5 2153(a)(5) and (7).

On the other hand, subsequent arrangements are specific
contracts, approvals, authorizations and other arrangements
required to implement an Agreement. See 42 U.S.C. 5 2160;
S. Rep. No 467, 95th Cong., 1st. Sess.-O (1977). Section
131 of the Act regulates subsequent arrangements. The
subsequent arrangement provision provides the test the
executive branch must apply in evaluating (1) whether to
approve a request for reprocessing of spent nuclear fuel
that had originally been exported or produced through the
use of any nuclear materials and equipment or sensitive
nuclear technology exported from the United States; or (2)
whether to approve the transfer back of the plutonium in
quantities greater than 500grams resulting from the
reprocessing for use in another nuclear reactor. The Act
mandates that United States authorization for such repro-
cessing or retransfers not result in a significant increase
of the risk of proliferation of weapons beyond that which
exists at the time the approval is requested. In addition#
the statute requires that:

Among all the factors in making this judgment,
foremost consideration will be given to whether or not
the reprocessing or retransfer will take place under
conditions that will ensure timely warning to the
United States of any diversion well in advance of the
time at which the non-nuclear-weapon state could
transform the diverted material into a nuclear
explosive device." (Emphasis added.)

The Act explicitly ties the timely warning standard to non-
nuclear-weapon states. This is because a non-nuclear-weapon
state has not previously been known to have detonated a
nuclear explosive device. Accordingly, there is a height-
ened risk of proliferation when reprocessing or the return
of plutonium involves a non-nuclear-weapon state.

Japan is a non-nuclear weapon state. In the past, Japanese
requests for approvals for reprocessing or the retransfer
back of plutonium from a third country have been provided on
a request-by-request basis under the subsequent arrangement
process. The proposed Agreement in the accompanying
Implementing Agreement, however, provides blanket authority
to Japan to reprocess and store United States-origin nuclear
material within Japan, as well as the authority to transfer
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spent fuel to designated facilities In England and Prance
for reprocessing and have the resulting plutonium subse-
quently returned. The consents and prior approvals for
these activitibs would last the life of the Agreement and
apply to facilities within Japan not yet in existence.

We conclude that the proposed Agreement does not meet the
requirements of subsections 123(a)(5) and (7) of the Act or
the timely warning standard of Section 131. Although the
Act does not explicitly require that consent or advance
approvals only be granted under the subsequent arrangement
process or on a request-by-request basis, it is clear from
the structure of the Act and its legislative history that it
was anticipated that the guaranties of consent nd prior
approval over retransfer and reprocessing activities would
provide the United States with the opportunity to apply the
substantive standards of the subsequent arrangement process,
including timely warning, in a systematic and effective
manner. This is particularly true when the reprocessing or
retransfer of plutonium involves a non-nuclear-weapon state.

The Implementing Agreement that accompanies the proposed
Agreement for Cooperation provides blanket approval for
reprocessing within Japan and the return of plutonium from
third countries to Japan that would leave the United States
with no effective control over the life cf the proposed
Agreement for these activities. The Unitej States would
have to rely solely on the monitoring of these activities by
the executive branch, as opposed to before-the-fact
determinations made through the subsequent arrangement
process. The United States would also have to rely on its
ability in the extreme case to terminate the proposed
Agreement or suspend the Implementing Agreement to ensure
'hat the reprocessing within Japan and the return of
plutonium to Japan, does not, over the 30-year Agreement,
create increased risks of proliferation. Further, advance
approval deprives the Congress of its oversight function.

We do not believe the Act intended that the subsequent
decision-making or oversight of the United States would be
based only on the executive branch's assessment of the
implementation of the activities authorized by a one-time
blanket approval for reprocessing activities and the
subsequent return of plutonium to a non-nuclear-weapon state
such as Japan. Nor did the Congress anticipate that United
States oversight would be limited to its ability to
-terminate or suspend an agreement under certain extreme
conditions.
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Rather, we think that by providing for a separate section in
the Act on subsequent arrangements and requirements for
consent and prior approval over retransfer and reprocessing
activities, that the Congress sought to ensure that the
United States would maintain effective control over these
activities through application of the standards of the
subsequent arrangement process in a meaningful way.

We think that it is particularly difficult to apply the
timely warning standard to advance approvals that involve
reprocessing in or the transfer of plutonium to a non-
nuclear-weapon state. In our view, it cannot be asserted
with any degree of confidence that over the succeeding 30-
year period the technical capabilities of the cooperating
party_ anticipated conversion times, safeguards capabili-
ties, United States political relationships with the
cooperating party, etc, tould all be such as to assure the
existence of timely wavniag at all times or even ensure
there would be no increaa;. in proliferation risks over the
life of the agreement. Accordingly, we do not think that
the timely warning standard can be applied in a systematic
and effective way to the blanket approvals at issue here.

Finally, we recognize that Japan is an advanced nuclear
nation that is seeking nuclear cooperation on a long-term,
predictable, reliable basis. However, the Act does not
differentiate between advanced nuclear countries that have
not detonated nuclear weapons and those that have. Rather,
the Act applies heightened scrutiny to non-nuclear-weapon
states, whatever their state of advancement. Since Japan is
a non-nuclear-weapon state, the timely warning standard must
be applied as intended by the Act.

There is, however, flexibility in the Act. The Act provides
for a type of generic or programmatic approval process, that
we believe would provide Japan with the long-term,
predictable terms it needs while still allowing the United
States to maintain effective oversight. Under Subsection
131(a)(3), the terms and conditions necessary for he

Y/ We recognize that from a strictly technological base,
apan can hardly be distinguished from a nuclear-weapon
state in that it has the scientific expertise and nuclear
material necessary to construct a nuclear explosive device.
However, as the Departments of State and Energy make clear
in their analysis, should Japan choose to build a nuclear
explosive device, it would need to acquire unique equipment
and production facilities not presently available domesti-
cally in Japan.
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approvals associated with reprocessing can be included In
the Agreement. however, the actual approval is still
provided under the subsequent arrangement.processo but in an
expedited manner.

Our mote detailed analyses are included in the enclosed
legal memorandum.

Sincerely yours,

Comptroller Oe leral

of the United States

enclosure

8-2302015
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B-230201

LIU"A KNORANRDUN

REVIEW OF T8E PROPOSED AGRREMNT O COOPERATION

This memorandum is in response to a request of the Honorable
Dante B. Fascell, Chairman of the House Foreign Affairs
Committee, requesting our analysis of the proposed Agreement
for Cooperation between the Government of the United States
and the Government of Japan Concerning Peaceful Uses of
Nuclear Energy (Agreement).

In subsequent conversations with the Chairman's staff, it
was agreed that our review of the proposed Agreement would
focus on whether the advance consent and prior approvals for
the retransfer and reprocessing of United States-origin
spent fuel would meet the requirements of the Atomic Energy
Act of 1954 (Act), as amended. Specifically, the Chairman
is interested in our views on whether the requirements
provided in Section 123 of the Act for the Agreement
pertaining to the guaranties of consent and prior approvals
for and retransfer reprocessing activities are satisfied by
the proposed Agreement and if the standard of timely warning
provided in SectioV 131 of the Act would be met under the
terms of the proposed Agreement.l/

Our detailed analysis follows:

Background of the Proposed Agreement

One of the purposes of the Atomic Energy Act was to ensure
effective controls by the United States over its exports of
nuclear fuel, equipment and technology. 22 U.S.C.
S 3202(d). It was hoped that, in this way, the United
States could restrict the proliferation of nuclear weapons
while, at the same time, confirming its reliability as a
supplier of nuclear reactors and fuel for peaceful purposes
to nations which adhere to effective non-proliferation
policies. 22 U.S.C. S 3201.

Three legal instruments are primarily relied upon to achieve
this control. The most fundamental mechanism is the
*Agreement for Cooperation" between the United States on the
one hand and nations or international organizations on the

1/ The pertinent sections of the Act are set out in
Xppendix I. The pertinent sections of the proposed
Agreement and the accompanying Implementing Agreemerc are
set out in Appendixes II and III.
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other. It includes the Oterms, conditions, duration,
nature, ad scope of the cooperation." 42 U.S.C. S 2153(a).

However,

*.. agreements for cooperation generally are
not in and of themselves commitments to supply
nuclear reactors and fuel; rather they set forth
the terms under which such commitments may be
made." S. Rep. No. 467# 95th Cong., 1st Seass. 3
(1977).

The Act sets forth nine guaranties or requirements to be
contained in agreements for cooperation. 42 U.S.C.
5 2153(a).

The second form of legal instrument is a "subsequent
arrangement" pursuant to an agreement for cooperation.
*These subsequent arrangements are specific contracts,
approvals, authorizations and other arrangements required to
implement an agreement for cooperation.' H.R. Rep. No. 587,
95th Cong., 1st Seass. 17 (1977). See also 42 U.S.C.
S 2160.

.0.6..Subsequent arrangements are extremely
important, as they encompass many of the detailed
arrangements for U.S. nuclear cooperation with
foreign nations, including: the approval of
reprocessing or re-transfers, contracts for the
provision of enriched uranium, physical security
arrangements, detailed safeguard arrange-
ments .... It should be noted that private
contracts and arrangements are not 'subsequent
arrangements.'" S. Rep. No. 467, 95th Cong., 1st
Sess. 10 (1977).

The third major element of control, but not of concern here,
is the export licensing process.

Among the primary proliferation concerns are those activi-
ties associated with the reprocessing of spent nuclear
fue1. / Spent fuel is the waste product from the use of
uranium in a nuclear reactor to produce power. Its
reprocessing involves chemical separation of plutonium from
the components of the spent fuels. The separated plutonium
can be recovered for peaceful future uses for certain other
nuclear reactors. However, unlike the low-level enriched

P/ Proliferation risks include the proliferation of nuclear
explosive devices or the direct capability to manufacture or
otherwise acquire such devices. See 22 U.S.C. 5 3201.
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uranium used in most nuclear reactors, plutonium is fuel of
weapona-usable quality. Therefore, its potential diversion
for use in a nuclear explosive device is a considerable
proliferation risk. This concern is exacerbated when the
reprocess or the return of plutonium resulting from the
reprocessing involves a non-nuclear-weapon state.

Up until recently, approvals for the transfer of spent fuel
for reprocessing and the retransfer of plutonium back to a
non-nuclear-weapon state were accomplished under the
subsequent arrangement process. The required proliferation
risk determination and timely warning evaluation were
applied on a request-by-request basis.

This changed in 1984 and 1985. The United States in those
years entered into agreements of cooperation with Sweden,
Norway, and Finland that for the first time provided a
cooperating party with the long-term, advance consent of the
United States for reprocessing of United States-supplied
origin nuclear material in designated facilities in England
and France. See, respectively, H.R. Doc. No. 163,
98th Cong., 23"ess (1984); H.R. Doc No. 164, 98th Cong.,
2d Sess. (1984)1 and H.R. Doc. No. 71, 99 Cong., 1st Sess.
55 (1985). These consents were for 30 years and were
provided in the minutes to the agreements. The minutes were
designated as an integral part of each agreement.

Although these advance approvals represented a change in our
handling of reprocessing requests, it should be noted that
the advance approvals contained in the agreements with
Sweden, Norway and Finland allowed only the retransfer of
spent fuel to designated facilities in England and France.
Both of these nations are nuclear-weapon states. The return
of the resulting plutonium to Sweden, Norway or Finland,
which are non-nuclear-weapon states, would require further
approval(s) of the United States under the subsequent
arrangement process. This assures continued oversight by
the Congress and notice to the public. Hence, the United
States retained effective control over the export of its
nuclear material to the non-nuclear-weapon states involved.

There was no congressional challenge to the agreements with
Sweden, Norway or Finland. However, Senator Alan Cranston,
Congressman Howard Wolpe, Congressman Michael Barnes and six
public interest organizations subsequently filed suit in
U.S. Federal District Court contesting the authority of the
Administration to approve in advance retransfer or repro-
cessing of spent fuel, but their law suit was dismissed on
the basis of non-justiciability. Cranston v. Reagan, 611 F.
Supp. 247 (D.D.C. 1985).
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Ths Proposed Agreement

The advance consents in the proposed Agreement go much
further than those provided for in the agreements entered
into with Bwedent Norway, and Finland. The *Implementing
Agreement Between the Government of the United States of
America and the Government of Japan pursuant to Article 11
of Their Agreement for Cooperation Concerning Peaceful Uses
of Nuclear Energy" (Implementing Agreement) would provide
Japan with new long-term United States approvals that
include:l/

-- reprocessing and alteration in form or content
of United States-origin fuel at designated
facilities within Japan.5/

3 The Implementing Agreement is set out in Appendix III.

4/ The principal consent and approvals contained in the
implementing Agreement apply to facilities listed in the
four Annexes to that Agreement. The first three Annexes
list existing facilities of the following type:

Annex 1 - facilities for reprocessing, alteration
in form or content and storage, including the

reprocessing plant and associated facilities at
Tokai-Mura, and the British Sellafield plant and
the French at LaHague.

Annex 2 - Other facilities where separated
plutonium is located, including the Pugen ATR, the
JOYO FBR, two LWRs at which mixed uranium-
plutonium oxide fuel is present, and three
critical assemblies.

Annex 3 - LWRs and GCRs from which spent fuel may
be sent to Annex 1 facilities.

The fourth Annex lists facilities which are planned or under
construction in Japan, and which are intended to be added to
the other Annexes. It includes reprocessing facilities,
plutonium fuel fabrication facilities, reactors and other
facilities. All of the programmatic consents and approvals
included in the Implementing Agreement can be extended to
additional facilities within Japan by appropriate notifica-
tion in writing, by Japan to the United States and acknowl-
edgement by the United States. The acknowledgement is
limited to a statement that the notification has been
received and must be provided no later than 30 days after

(continued...)
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-- storage of plutonium in designated facilities
within Japan.

-- the transfer of spent fuel from Japan to
designated facilities in third countries for
reprocessing and the subsequent return of the
resulting plutonium to Japan. (At present the
Sellafield Reprocessing Plant in the United
Kingdom and the La Hague Reprocessing Plant in
Prance would be designated.)5/

-- the transfer of unirradiated source material and
low-enriched uranium to designated third countries but
not for the production of high-enriched uranium.

-- the transfer of unirradiated nuclear material
containing plutonium, in quantities not to exceed
500 grams per shipment and per Japanese facility
each year, to designated facilities in third
countries for irradiation and the subsequent
return to Japan.§/

4/(...continued)
the receipt of the notification. An addition of a facility
outside of Japan other than those designated in Annex 1 or
in the Notes Verable can only be accomplished by the
agreement of the parties.

5/ The return of the resulting plutonium from the United
Kingdom and France would require long-term approval under
the Agreement of Cooperation with EURATOM. The Implementing
Agreement provides that the United States will give the
necessary consent to third countries to allow the return of
the recovered plutonium concerned in quantities of two
kilograms or more per shipment to Japan. (Article 1, para.
3(a) (iii)). The President enclosed the text of a proposed
subsequent arrangement with EURATOM that would allow the
return of the plutonium.

§/ The return of the irradiated nuclear material would
require the approval of the United States under the
Agreement of Cooperation that the United States has with
third countries. The Implementing Agreement provides that
this advance approval will be granted. The President, in
his submission to the Congress, included the proposed text
of a subsequent arrangement with EURATOM and one with Norway
that would provide the necessary approval on a long-term basis.
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It must be kept in mind that Japan is anon-nuclear-weapon
state and that the proposed consents and approvals are such
more comprehensive than those provided in the Sweden,
Norway, and Finlan4 agreements. Not only would these
consents and approvals last the life of the proposed
Agreement, but they would also apply to facilities in Japan
not yet in existence.

A majority of both the Senate Foreign Relations Committee
and the House Foreign Affairs Committee have challenged the
proposed Agreement.7/ See Letter from 15 members of the
Senate Committee on Fore-TgTn Relations to the President,
December 17# 19871 Letter from 23 Members of the House
Foreign Affairs Committee to the President, December 21,
1987.

These committees have requested that the proposed Agreement
be renegotiated to bring it into conformity with United
States law or if not renegotiated, that it be resubmitted to
the Congress, with a waiver of statutory requirements, in
accordance with Section 123(a) of the Act.8/ Under this
provision, if the President submits an exemption, the

V Under the requirements of Section 123(b), the President
to consult with the Senate Foreign Relations Committee

and the House Foreign &ffairs Committee for a period of not
less than 30 days concerning the consistency of the terms of
the proposed agreement with the requirements of the Act.
42 U.S.C. 5 2153(b). This period has expired without the
President responding to the concerns of the cognizant
congressional committees.

!/ The President may exempt a proposed agreement for
cooperation from any of the requirements of subsections
123(a)(l)-(9), if he determines that inclusion of any such
requirement would be seriously prejudicial to the achieve-
ment of United States' non-proliferation objectives or
otherwise jeopardize the common defense and security.
42 U.S.C. 5 2153(a). However, any such proposed agreement
for cooperation shall not become effective unless the
Congress adopts, and there is enacted, a joint resolution
stating that the Congress favors the agreement. 42 U.S.C.
S 2153(d).
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agreement must await affirmative action by the Congress
through enactment of a joint resolution of approval.9/

Can an Advance Approval Be Legal?

The first issue we must determine, before we can address the
specifics of the proposed Agreement is whether advance
approvals are, in and of themselves, legal.

As noted previously, the agreement for cooperation is the
most fundamental legal mechanism by which nuclear coopera-
tion is regulated between the United States and nations or
international organizations. It includes the general
"terms, conditions, duration, nature and scope of the
cooperation." 42 U.S.C. S 2153(a). On the other hand,
subsequent arrangements are specific contracts, approvals,
authorizations and other arrangements required to implement
an agreement for cooperation. See 42 U.S.C. S 2160;
H.R. Rep. No. 587, 95th Cong., st Sees. 17 (1977); and
S. Rep. No. 467, 95th Cong., 1st Sess. 10 (1977).

The Atomic Energy Act, as amended by the Nuclear Non-
Proliferation Act of 1978, Pub. L. No. 95-242, approved
March 10, 1978, 92 Stat. 120 (Non-Proliferation Act), as
amended, treats agreements for cooperation and subsequent
arrangements in separate sections. Section 123 of the

9/ On January 20, 1988, the Senate Foreign Relations
Committee reported out a Senate Concurrent Resolution that
states that it is the sense of Congress that:

"(1) the programmatic consent to be granted by the
United States on a one-time basis for Japanese
processing, transport, and use of United States
controlled plutonium during the thirty-year initial
term of the proposed nuclear agreement for cooperations
between the United States and Japan is not consistent
with section 123 of the Atomic Energy Act of 1954, as
amended; and

"(2) the President, in accordance with section 123 of
the Act, must renegotiate the draft agreement to bring
it into conformity with the requirements of the Act, or
if this agreement is not renegotiated, the President
must resubmit the agreement with an exemption of
statutory requirements, whereupon the agreement must
await affirmative action by Congress through the
enactment of a joint resolution of approval before it
comes into force." S. Con. Res. 96, 100th Cong., 1st
Sess. (1988).
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Atomic Energy Act, as amended, 42 U.S.C. S 2153# addresses
agreements for cooperation, while section 131, 42 U.S.C.
S 2160, regulates subsequent arrangements. The substantive
requirements and procedures for the two also differ.

Subsection 123(a) prescribes nine requirements that must be
included in agreements for cooperation. Of concern here
are: subparagraph (5) which in pertinent part requires a
guaranty by the cooperating party that any material trans-
ferred pursuant to the agreement for cooperation will not be
transferred to unauthorized persons or beyond the jurisdic-
tion or control of the cooperating party without the consent
of the United States, and subparagraph (7) which, in
pertinent part, requires a guaranty by the cooperating party
that no material transferred pursuant to the agreement for
cooperation will be reprocessed without the prior approval
of the United States. 42 U.S.C. S 2153(a)(5) and (7).

Proposed agreements for cooperation are to be negotiated by
the Secretary of State, with the technical assistance and
concurrence of the Secretary of Energy, and in consultation
with the Director of the Arms Control and Disarmament
Agency. After subsequent consultation with the Nuclear
Regulatory Commission (NRC), the proposed agreement is to be
submitted to the President jointly by the Secretary of State
and the Secretary of Energy, accompanied by the view and
recommendations of the Secretary of State, the Secretary of
Energy, the NRC and the Arms Control Disarmament Agency.10/
The Arms Control and Disarmament Agency must also provide
the President an unclassified Nuclear Proliferation Assess-
ment Statement (NPAS).

If the President wants to pursue the proposed agreement for
cooperation, he is obliged to submit the text, with the
accompanying NPAS, to the Senate Committee on Foreign
Relations and the House Committee on Foreign Affairs, and to
consult with both during a period of not less than 30 days
of continuous session of the Congress on the consistency of
the terms of the proposed agreement with the statutory
requirements. Once the President has approved it and made a
determination in writing that the agreement *will promote

10/ These views were submitted to the cognizant congres-
honal committees along with the text of the proposed

Japanese Agreement and accompanying documents. The
Secretaries of Energy and State, as well as the Director of
the Arms Control and Disarmament Agency, supported the
Agreement. However, the NRC did not. One of the concerns
expressed by the NRC was over the provisions for advance
approval for plutonium use in future Japanese plutonium
facilities.

8 B-230201
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and will not constitute an unreasonable risk to the common
defense and security,* he may authorize the execution of the
agreement.ll/ After this and the 30-day consultation
period, depending on the nature of the proposed agreement
for cooperation, it and the accompanying Presidential
approval and determination, must lie before the House
Committee on Foreign Affairs and the Senate Committee on
Foreign Relations for a period of either 30 or 60 days of
continuous session, before it becomes effective for the
United States. If, as in the proposed Agreement, it is
subject to a 60-day review period, the cognizant congres-
sional committees are to hold hearings and submit a report
to their respective bodies recommending whether the Agree-
ment should be approved or disapproved. If the Agreement
has not been exempted from any of the nine requirements, it
shall not become effective during this period if the
Congress adopts, and there is enacted, a joint resolution of
disapproval. However, if the proposed Agreement has been
exempted from one or more of the requirements, it will
become effective only if the Congress adopts, and there is
enacted, a joint resolution of approval.2/

11/ The President made this determination on October 28,
IT87. See H.R. Doc. No. 128, supra, at p. 201.

12/ We recognize that the legislative history provides
M1at the Congress "expects that the President will submit an
exemption" to the Section 123 requirements if either of the
cognizant congressional committees indicate that in their
judgment such is required. In addition, the legislative
history indicates that the Congress 0. . . fully expects,

that the President will resubmit any agreement for
which he has not submitted an exemption if either committee
during the prior consultation period recommend that an
exemption is required. See H.R. Rept. No. 180, 99th Cong..
1st Sess. 5154 (1985). Ho-wever, these actions are not
mandatory. Therefore, although the cognizant committees
have expressed their belief that the proposed Agreement is
outside the parameters of the requirements of Section 123,
we would have to agree with the Congressional Research
Service (CRS) assessment that:

"barring a significant change in the administration's
stance regarding compliance by the US-Japanese
Agreement for Nuclear Cooperation with the AEA/NNPA
requirements, it seems reasonable to conclude that
nailing down a requirement for case by case approval or
stopping the agreement's entry into force would require
lawmaking.' CRS study, January 25, 1988.
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/ On the other hand, subsequent arrangements are under an
agreement for cooperation and are entered into by theS*Qretary of Energy, with the concurrence of the Secretary
of State, after consultation with the Arms Control and
Disarmament Agency, the NRC and the Secretary of Defense.3/
Notice of any proposed subsequent arrangement is to be
published in the Federal Register at least 15 days before it
becomes effectivv,"together witS the written determination
of the Secretary of Energy that the arrangement will not be
inimical to the common defense and security. It is discre-
tionary with the Arms Control and Disarmament Agency whether
or not to prepare an NPAS.

In addition, if the subsequent arrangement is associated
with reprocessing, the Secretary of energy must provide the
House Committee on Foreign Affairs and the Senate Committee
on Foreign Relations with a report containing his reasons
for entering into the arrangement, and a period of 15 days
of continuous session must elapse before the subsequent
arrangement can become effective.

Moreover, where the proposed subsequent arrangement autho-
rizes reprocessing or a retransfer to a non-nuclear-weapon
state of any plutonium resulting from reprocessing in
quantities greater than 500 grams, the Secretaries of Energy
and State must find-that the reprocessing or retransfer will
not result in a significant increase of the risk of
proliferation beyond that which exists at the time that
approval is requested.

mAmong all the factors in making this judgment,
foremost consideration will be given to whether or not
the . . . retransfer will take place under conditions
that will ensure timely warning to the United States of
any diversion well in advance of the time at which the
non-nuclear-weapon state could transform the diverted
material into a nuclear explosive device." 42 U.S.C.
S 2160(b)(2).

It appears from the structure of the Act and its legislative
history that the Congress contemplated that the broad
framework of cooperation would be provided under a general

13/ The Secretary of Defense has opposed the proposed
Xg-reement.

10 B-230201



478

agreement for cooperation with subsequent details and
approvals implementing this agreement handled by the
subsequent arrangement process. In particular# the Act

-required that the cooperating party guarantee as part of the
agreement for cooperation that the United States have
consent and prior approval over certain retransfer and
reprocessing activities. As anticipated, these consents and
approvals would be later evaluated under the substantive
standards prescribed by the subsequent arrangement provi-
sion. However# there is no statutory provision in the Act
which expressly limits approvals associated with repro-
cessing or retransfers to the subsequent arrangements
process, or which specifically precludes the inclusion of
advance, long-term approvals for these activities in the
agreements for cooperation.

At the same time, we note that the practice prior to the
enactment of the Non-Proliferation Act was for the United
States Government to provide approvals, including approvals
associated with reprocessing# on a request-by-request basis.
The Non-Proliferation Act's addition of the separate section
on subsequent arrangements, 42 U.S.C. 5 2160, was an obvious
attempt to continue but regularize this process. In
addition, the substantial modifications by the Non-
Proliferation Act to section 123 of the Atomic Energy Act
governing agreements for cooperation# seem designed to
buttress this process. 42 U.S.C. S 2153. The language
prohibiting retransfers of material beyond the jurisdiction
of the cooperating party "except as specified in the
agreement" for cooperation was deleted. In its place, the
Non-Proliferation Act added requirements that the agreement
for cooperation contain guaranties by the cooperative party
that no material would be retransferred beyond its juris-
diction or be reprocessed without United States approval,
which approval rights were to be unqualified and set forth
in the agreement unambiguously. One might extrapolate from
these provisions that the approvals themselves were not to
be included in an agreement for cooperation. Rather, it
appears that an agreement was intended to provide the broad
framework under which short-term arrangements would be
reported and carried out. These short-term arrangements
were to be processed as subsequent arrangements in accor-
dance with the procedures and constraints of the new section
governing such arrangements. Hence, as contemplated as
well, the Congress would have continuous oversight over
reprocessing and retransfer activities and an opportunity to
act prior to an action being taken by the requesting
country.

The Non-Proliferation Act also provided a mechanism for
providing a cooperating party with broad authority for
reprocessing activities. Subsection 131(a)(3) states that

11 B-230201
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the terus and conditions on which approvals for activities
associated with reprocessing will be based may be included
in the agreement for cooperation. 42 U.S.C S 2160(a)(3).
However, in these situations, the actual approvals would
still be provided through the subsequent arrangement
process, but on an expedited basis.

Nevertheless, although it appears that the Congress
anticipated that approvals for reprocessing and retransfer
activities would be granted under the subsequent arrangement
process and cover a definite amount of material over a
specified period of time, we do not believe the evidence is
sufficient to conclude, as a matter of law, that approvals
associated with reprocessing cannot be Included in an
agreement for cooperation and must be granted only through
the subsequent arrangement process. There is nothing in the
law which specifies in which legal document the approvals
must be placed. Nor does the statute specifically require a
request-by-request review of each retransfer or instance of
reprocessing.

However, it is clear that by providing for a separate
section on subsequent arrangements and a requirement of
prior approval and consent over reprocessing and retransfer
activities, that the Act sought to provide:

09..a formalized process of interagency review and
consultation in order to insure that these decisions
receive the thoughtful and systematic review they so
obviously deserve." H.R. Rep. No. 587, supra. at 18.

Of particular concern and interest were the required
findings and procedures explained above for United States
approval of reprocessing and United States approval of the
retransfer of the resulting plutonium.

This review process would be defeated if the Administration
could by-pass the timely warning evaluation and make a
proliferation risk determination by merely including
blanket, long-term approvals for activities associated with
reprocessing in the agreement for cooperation.

Therefore, we conclude that although approvals associated
with reprocessing may be included in the agreement for
cooperation rather than as subsequent arrangements, to
achieve the Act's purpose if such approvals are included in
an agreement for cooperation, the statutory requirements of
both section 123 (dealing with agreements for cooperation)
and section 131 (dealing with subsequent arrangements), must
be satisfied.
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in the Agreements for Cooperation with Sweden, Norway, and
Finland# the United states provided long-term consent to
transfer spent fuel from these non-nuclear-weapon countries
to designated facilities in England and France. both
England and France are nuclear-weapon states. However,
further approvals, including Congressional review under the
subsequent arrangement process, would be necessary for-the
return of the resulting plutonium back to the non-nuclear-
weapon state Involved. Therefore, this advance approval was
discrete and did not render meaningless the guaranties of
consent and prior approvals required by the Act. The United
States still maintains an-oversight role with respect to
future retransfer of plutonium and reprocessing within
Sweden, Norway and Finland.

The Advance Approvals in the Proposed Agreement

On the other hand, the proposed Agreement purports to meet
the requirements of Subsection 123(a)(5) and (7) by \
providing that the retransfer of nuclear material, etc. may
occur *only to persons authorized by a receiving party or,
if the parties agree, beyond the territorial jurisdiction of
the receiving party" and that reprocessing may occur 'if the
parties a ree. See Articles 3 and 5.1 of the proposed
Agreement# ppendTxt-I. The problem is that the agreement
of the parties referenced in these two articles is provided
in advance, by means of the Implementing Agreement submitted
as part of the Agreement for Cooperation itself.

Therefore, as previously noted, the Implementing Agreement
would provide Japan with the long-term consent of the United
States that includes: (1) reprocessing within the terri-
tories of Japans (2) storage of plutonium and spent fuel
within the territories of Japan: (3) the retransfer of spent
fuel from Japan to designated facilities in England and
Prance and the subsequent return of resulting plutonium to
Japan; and (4) the retransfer of unirradiated nuclear
material to designated facilities in EURATOM and Norway for
irradiation and the subsequent return of the resulting
plutonium to Japan.

These are open-ended, blanket approvals and consents since
they will last for the duration of the Agreement and apply
in advance to facilities not yet in existence. Basically,
under the terms of the proposed Agreement, the United States
would agree to allow Japan to use United States-supplied
nuclear material within the territory of Japan without any
further approvals by the United States required. We believe
this is directly at odds with the requirements of Section
123(a)(5) and (7).
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We recognize that the approvals and consents provided by the
Implementation Agreement are subject to a suspension
provision. Under the suspension provision:

*Either party may suspend the agreement it has given in
Article I of this Implementing Agreement in whole or in
part to prevent a significant increase in the risk of
nuclear proliferation or in the threat to its national
security caused by exceptional cases, . . .*Any

decision on such suspension woud only'be taken in the
most extreme circumstance or exceptional concern from a
non-proliferation or national security point of view,
would be taken at the highest level of government, and
would be applied only to the minimum extent and for the
minimum period of time necessary to deal in a manner
acceptable to the parties with the exceptional case.

The suspending party shall carefully consider
the economic effects of such suspension and shall seek
to the maximum extent possible to avoid the disruption
of international nuclear trade and the fuel cycle
operations under this Implementing Agreement. ..a.0
(Emphasis added.) (Implementing Agreement, Article 3,
paras. 2 and 3).

The consent and prior approval guaranties required by the
Act provide for the effective oversight of reprocessing and
retransfer activities by allowing the imposition of the
substantive standard of the subsequent arrangements process
before the activities take place. The suspension provision,
on the other hand, would only allow the United States to
respond in the exceptional case if the approvals are not
being properly implemented. Moreover, only the executive
branch would be involved in this decision. Under the
proposed Agreement, the United States would have no further
input on the use of the United States-supplied nuclear
material save for the notifications from Japan regarding the
activities specified in Article 1 of the Implementing
Agreement, including notification of each international
transfer prior to shipment or as soon thereafter as
possible. See Agreed Minutes to the Implementing Agreement,
para. l(a) and Note Verbale No. 329 contained in H.R. Doc.
128, suprat at pp. 58 and 169-186, and notification from
Japan tat additional reprocessing or storage facilities
within Japan will be used. The subsequent arrangement
process, however, contains a congressional lie-in-wait
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provision which would not come into play under the terms of
the agreement.L4/

We do not believe that the Act intended that the subsequent
decision-making of the United States would be based solely
on the executive branch's assessment of the implementation
of the activities authorized by a one-time blanket approval
for reprocessing activities and the subsequent return of
plutonium to a non-nuclear weapon state9 such as Japan. Nor
do we think that the Act intended that United States
oversight and control over these important and significant
activities would be limited to our ability to terminate or
suspend an agreement under certain extreme conditions.

Accordingly# we do not believe the proposed Agreement sets
forth the *unqualified and unambiguous* guaranties of
consent and prior approval over retransfer and reprocessing
activities required by subsections 123(a)(5) and (7).

14/ In this regard, we disagree with the statement in the
RVAS that's

:0 .Congressional review is not frustrated by
settingforth advance consent for reprocessing or

alteration of spent fuel in the proposed Agreement
since section 123 permits Congress to review a new
agreement for cooperation for up to ninety days,
while section 131 provides that subsequent
arrangements involving reprocessing or the
retransfer of the plutonium in quantities greater
than 500 grams must only lie before Congress for a
15 day period." H.R. Doc. 100-128, supra, at p.
228.

Although the statutory time period for congressional review
of an agreement for cooperation (up to a total of 90 days)
is substantially longer than the 15-day congressional review
period for subsequent arrangements associated with repro-
cessing, the effect of a one-time approval can last as long
as 30 years for an agreement for cooperation. Subsequent
arrangements, on the other hand, generally provide approval
on a request-by-request basis, offering more extensive
opportunity for oversight and control over activities
associated with reprocessing.
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Timely Warning

You have asked that we examine the timely warning analysis
provided by the Departments of Energy and State.1S/

Under subsection 131(b)(2)# in approving requests for
reprocessing or the subsequent return of the resulting
plutonium in quantities greater than 500 grams to a non-
nuclear-weapon state, the Secretaries of State and Energy
must determine that the approval "will not result in a
significant increase of the risk of proliferation beyond
that which exists at the time the approval is requested."

In making this judgment *foremost consideration will be
given to whether or not the reprocessing or retransfer will
take place under conditions that will ensure timely warning
to the United States of any diversion well in advance of the
time at which the non-nuclear-weapon state could transform
the diverted material.l6/ (Emphasis added.)

15/ Although the Departments of State and Energy consider
M e Implementing Agreement to be an integral part of the
proposed Agreement, in view of the important commitments it
entails and the fact that it would constitute a subsequent
arrangement if submitted separate from the proposed
agreement, these Departments sought to "ensure() that [the
approvals and consents provided therein would) meet(] all
requirements fc subsequent arrangements under the Act."
H.R. Doc. 100-128, supra, at p. 259.

16/ Timely warning is the foremost factor in the
proliferation risk determination. Other factors include:

-- whether the nation is firmly committed to effective
non-proliferation policies and is genuinely willing to
accept conditions which would minimize the risk of
proliferation;

-- whether the nation has a security-agreement or other
important foreign policy relationship with the United
States;

-- the nature and stability of the recipient's
government;

-- the recipient's government's military and security
position; and

(continued...)
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The standard of timely warning applies explicitly to non-
nuclear-weapon states because these countries have not
previously been known to have detonated a nuclear explosive
device. When reprocessing or the return of plutonium is
authorized for a nuclear-weapon state, the country involved
already has the capability and has detonated a nuclear
explosive device. This element of unpredictability is
removed from the evaluation in assessing increased risk.
The only increase in risk would be that associated with the
greater quantities of plutonium that the nuclear-weapon
state would have to safeguard.

Although Japan is an advanced nuclear nation, it is a non-
nuclear-weapon state. Therefore, the standards of the Act
that apply to non-nuclear-weapon states must be applied to
Japan. The Departments of State and Bnergy purported to
apply the standards of section 131(b)(2) to the approvals
authorizing reprocessing and the return of plutonium to
Japan. These Departments determined that the approvals
provided by the proposed Agreement "will not result in a
significant increase" of the risk of proliferation. This
determination applies over the 30-year period of the
Agreement.

in considering timely warning, the Departments of State -and
Energy's analysis provided:

"The law is silent as to what specific information must
be taken into account in considering, and determining
whether the 'timely warning' requirement is met. In
view of the prominence accorded timely warning in the
law, it is clear that a broad range of technical,
political, and other factors, including, but not
limited to, safeguards and physical protection, can be
relevant in detecting diversion, and should be
considered.' H.R. Doc. 100-128, supra, at p. 369.

The Departments of State and Energy's analysis considered
the following factors in their timely warning evaluation:

.. Japan's research, development and production
programs' relevant capabilities

" Japan's industrial capabilities

" Japan's scientific and technical capabilities

16/(...continued)
-- the energy resources available to the cooperation
party. S. Rept. No. 467, suprap at p. 12.
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The availability of special nuclear material in
Japan, and

. Indicators of diversion-relevant activities
including

-- safeguards -

nuclear explosive-related indicators (i.e.
moblisation of dedicated resources and
their organization)

-- political and economic trade indicators.
H.R. Doc. 100-128, supra, at pp. 369-386.

The analysis concluded that Japan is a technologically
advanced country that has or could obtain a large part of
the required technology, facilities, and equipment necessary
to produce components for a nuclear explosive device. In
addition, the analysis acknowledges that Japan has acquired
sufficient special nuclear material to produce a nuclear
explosive device, should it choose to do so. Clearly, from
a strictly technical basis, Japan can hardly be distin-
guished from a nuclear-weapon state. However, the analysis
contends that, if Japan were to change its policies and
attempt to make an explosive device, it would require the
redirecting of key personnel and the acquisition of unique
equipment and production facilities not available from
Japanese domestic sources. These actions would provide the
United States with prior warning of a shift in Japan's
nuclear policies to give the United States time to
adequately respond. Further, the analysis states that the
safeguards and other indicators of diversion-relevant
activities would provide numerous "windows* on the program
that would provide the United States with timely warning.

Although timely warning was not specifically defined in the
Act, the Senate Report stated:

No... the standard of timely warning . . . is strictly
a measure of whether warning of a diversion will be
received far enough in advance of the time when the
recipient could transform the diverted material into an
explosive device to permit an adequate diplomatic
response." S. Rept. No. 467, supra, at p. 11.

Neither the Act nor its legislative history strictly confine
_timely warning to a technical assessment. However,
political and economic factors may be relied on only to the
extent they contribute to intelligence information that
would enable the executive branch to become aware of plans

18 8-230201

A



486

for a possible diversion for nuclear materials prior to the
diversion occurring or to the extent they could affect the
timeliness of an adequate diplomatic response.

These factors cannot be used to avoid performing the
technical assessment of the capability and proficiency of a
recipient country to convert diverted material into a
nuclear explosive device. This technical assessment of
conversion time is crucial to the timely warning deter-
mination.17/ Timely warning is present only if the United
States co-uTd effectively respond to a diversion before a
recipient country could successfully convert diverted
material into a nuclear explosive device.

It has been argued that the timely warning standard can only
be applied on a request-by-request basis. However, the Act
does not specifically require such a review. Nevertheless,
the legislative history does provide that the timely warning
standard was to be applied in an effective and systematic
manner. Therefore, while a request-by-request review is not
specifically mandated, the timely warning evaluation must be
more than a projection of future events.

Although we think it is possible to make the necessary
proliferation risk determination and timely warning judgment
when the advance approval is limited to the retransfer of
spent fuel for reprocessing to facilities in nuclear weapon
states, we think it becomes particularly difficult to apply
these substantive standards if the advance approvals involve
reprocessing in or retransfer of plutonium to a non-nuclear-
weapon state, such as Japan. In our view, it cannot be
asserted with any degree of confidence that, over a 30-year
period, ,technical capabilities of a cooperating party,
anticipated conversion times, safeguards capabilities,
United States political relationships with the cooperating
party, etc. would all be such as to assure the existence of
timely warning at all times or even ensure there would be no
increase in proliferation risks over the 30-year period.
This is even more so here, where the approvals are so broad

17/ Conversion time includes consideration of such things
as the amount, type, form and location of the diverted
material, the facilities available to convert the material
to weapon-usable form and to assemble a nuclear explosive
device, and the availability of personnel and other
scientific and technical resources to design, test and
manufacture the components of a nuclear explosive device.
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and open-ended.U1/ Accordingly, we do not think that the
substantive stanards can be applied to the blanket
approvals at issue here.

CONCLUSION

we have concluded that the requirements of subsections
123(a)(S) and (7) are not met and the standard of timely
warning cannot be achieved when applied to the broad, open-
ended, blanket approvals that would be provided under the
proposed Agreement.

According to the analysis of the Departments of State and
Energy:

"The implementing agreement provides to Japan advance,
long-term consent for specified reprocessing, trans-
fers, alteration and storage of nuclear material
-subject to the agreement for cooperation, but only
where the reprocessing and subsequent use of the
recovered plutonium meet and continue to meet- the
criteria set out in U.S. law, including criteria
relating to safeguards"and physical protection...."
H.R. DOC. 128, supra, at pp. 258-259. (Emphasis
added.)

As we previously stated, we do not believe the Act intended
that the subsequent decision-making or oversight of the
United States would be based on the executive branch's
assessment of the implementation of the activities autho-
rized by a one-time blanket approval for reprocessing
activities and the subsequent return of plutonium to a non-
nuclear-weapon state. Nor did the Act intend that United
States oversight would be limited to our ability to
terminate or suspend an agreement under certain extreme
conditions.

Rather, we think that the Act anticipated effective United
States control over reprocessing and retransfer activities
that include an oversight role for both the Congress and the
public.

18/ The consents and approvals provided by the Implementing
Agreement would last the life of the Agreement. They apply
to facilities within Japan not yet in existence and for
which no safeguard concept has been developed. In addition
the transfer back of plutonium from England and Prance would
be over a yet undecided route. The plutonium itself will be
shipped in casks that have not been designed and must before
being used be certified to be crash-worthy.
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As stated above* If the subsequent arrangement is associated
with reprocessing, the Secretary of Energy must provide the
cognizant congressional committees with a report containing
his reason for entering into the arrangement, and a period
of 15 days of continuous session must elapse before the
arrangement can become effective.19/ If the subsequent
arrangement involves reprocessing or the subsequent return
of significant quantities of plutonium to a non-nuclear-
weapon state, the report must include a proliferation risk
determination and timely warning analysis.

The Secretary must also publish notice of any proposed
subsequent arrangement at least 15 days before it becomes
effective in the Federal Register along with his written
determination that the arrangement will not be inimical to
the common defense and security.20/

Under the proposed Agreement, the United States control over
reprocessing within Japan and the subsequent return to Japan
of significant quantities of plutonium is limited to the
executive branch's monitoring of the implementation of these
activities authorized in the Implementing Agreement. Based
on that monitoring, the Agreement could be terminated or the
Implementing Agreement suspended but only in the extreme

19/ The President can shorten the review period to 15
calendar days if he finds an emergency exists due to
unforeseen circumstances requiring immediate entry into a
subsequent arrangement.

20/ We note that the Secretary of Energy does not plan to
publish in the Federal Register the notice or determinations
regarding the consents and approvals provided by the
proposed Agreement. It is believed by the Departments of
Energy and State that's

"The requirement for public notice of proposed
subsequent arrangements through publication in the
Federal Register, . . . will be satisfied by publica-
tion In the congressional Record of the Presidential
transmittal of the proposed Agreement for Cooperation
and by the publication as a House document of the
Agreement along with all related documents.0 H.R. Doc.
100-128, supra, at p. 305.

we disagree. We do not think publication as a House
document or in the Congressional Record satisfy a statutory
requirement of publication in the Federal Register. The
primary audience of the latter is the public general and
not just the Congress.
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case. The Congress has no further oversight role and
neither the public or the Congross receive further notice of
how the activities are being implemented.

We recognize the need to be able to provide nuclear advanced
nations that are close allies, such as Japan, with predict-
able, long-ten, reliable use of the nuclear materials we
provide. However, this need has to be balanced with our
proliferation concerns and controls required by the Act.

We note that the Act does provide for a type of generic or
programmatic approval process. Under subsection 131(a)(3),
the terms and conditions necessary for approvals associated
with reprocessing can be included in the Agreement for
Cooperation. However, the actual approval is still provided
under the subsequent arrangement process, but on an
expedited basis.

In this context, we disagree with the statement in the NPAS
that:

There is no substantive difference between [a
commitment in an agreement for cooperation to approve
reprocessing or retransfer for reprocessing under
specified conditions) and the proposed Agreement which
makes the approval for reprocessing and alteration
granted in the Implementing Agreement contingent upon
the continued compliance with those same conditions."
H.R. Doc. 128, supra, at p. 227.

The procedures specified in the former, are of course,
contemplated by subsection 131(a)(3) of the Act, but there-
under, congressional review may occur on a request-by-
request basis under the subsequent arrangement process. In
the procedure presented by the latter, subsequent decision-
making on th4 implementation or suspension of the approvals
in the Agreement for Cooperation lies with the executive
branch alone, with no necessary notification or participa-
tion by the Congress or the public.

We think it is more ini keeping with the purpose and intent
of the Act to use the subsection 131(a)(3) mechanism when
providing a non-nuclear-weapon cooperating party, such as
Japan, with broad authority to use Unittd States-supplied
nuclear materials in activities associated with
reprocessing.

B-23020122
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AUPP3BDIX I - PERIINBT SBCTION8 OF TEB ATOMIC ENERGY

ACT OF 1954. As AMENDED

42 U.S.C. S 2153(a)(5)

"a guaranty by the cooperating party that any
material or any Restricted Data transferred pursuant
to the agreement for cooperation and, except in the
case of agreements arranged pursuant to section
2121(c), 2164(b), or 2164(c) of this title, any
production or utilization facility transferred
pursuant to the agreement for cooperation or any
special nuclear material produced through the use of
any such facility or through the use of any material
transferred pursuant to the agreement, will not be
transferred to unauthorized persons or beyond the
jurisdiction or control of the cooperating party
without the consent of the United Statesl*

42 U.S.C. S 2153(a)(7)

except in the case of agreements for cooperation
arranged pursuant to section 2121(c), 2164(b), or
2164(c) of this title, a guaranty by the cooperating
party that no material transferred pursuant to the
agreement for cooperation and no material used in or
produced through the use of any material, production
facility, or utilization facility transferred
pursuant to the agreement for cooperation will be
reprocessed,-enriched or (in the case of plutonium,
uranium 233, or uranium enriched to greater than
twenty percent in the isotope 235, or other nuclear
materials which have been irradiated) otherwise
altered in form or content without the prior approval
of the United States;*

42 U.S.C. S 2160(b)(2)

*the Secretary of Energy may not enter into any
subsequent arrangement for the reprocessing of any
such material in a facility which has not processed
power reactor fuel assemblies or been the subject of
a subsequent arrangement thereof prior to March 10,
1978, or for subsequent retransfer to a non-nuclear-
weapon state of any plutonium in quantities greater
than 500 grams resulting from such reprocessing#
unless in his judgment, and that of the Secretary of-
State, such reprocessing or retransfer will not
result in a significant increase of the risk of
proliferation beyond that which exists at the time
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that approval is requested. Among all the factors in
making this judgment, foremost consideration will be
given to whether or not the reprocessing or
retransfer will take place under conditions that will
ensure timely warning to the United States of any
diversion well in advance of the time at which the
non-nuclear-weapon state could transform the diverted
material into a nuclear explosive devices*

42 U.S.c. S 2160(a)(3)

'The United States will give timely consideration to
all requests for prior approval, when required by
this chapter, for the reprocessing of material
proposed to be exported, previously exported and
subject to the applicable agreement for cooperation,
or special nuclear material produced through the use
of such material or a production or utilization
facility transferred pursuant to such agreement for
cooperation, or to the altering of irradiated fuel
elements containing such material, and additionally#
to the maximum extent feasible, will attempt to
expedite such consideration when the terms and
conditions for such actions are set forth in such
agreement for cooperation or in some other inter-
national agreement executed by the United States and
subject to congressional review procedures comparable
to those set forth in section 2153 of this title."

8-2302012
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APPENDIX It - PBRTINBNT SECTIONS O1 TE PROPOSED JAPhNSE

AGREEMENT

Article 3 - Storage

Plutonium and uranium-233 (except as contained in
irradiated fuel elements), and high enriched uranium,
transferred pursuant to this Agreement or used in or
produced through the use of nuclear material or
equipment so transferred, shall only be stored in a
facility to which the parties agree.

Article 4 - Retransfer

Material, nuclear material, equipment and components
transferred pursuant to this Agreement and special
fissionable material produced through the use of such
material, nuclear material or equipment may be
transferred only to persons authorized by a receiving
party or, if the parties agree, beyond the terri-
torial jurisdiction of the receiving party.

Article 5 - Reprocessing and Alteration

1. Nuclear material transferred pursuant to this
Agreement and special fissionable material used in or
produced through the use of material, nuclear
material or equipment so transferred may be repro-
cessed if the parties agree.

2. Plutonium, uranium-233, high enriched uranium and
irradiated nuclear material transferred pursuant to
this Agreement or used in or produced through the use
of material, nuclear material or equipment so
transferred may be altered in form or content by
irradiation. Such special fissionable material may
otherwise be altered in form or content if the
parties agree.

Article 11 - Mutual Agreements Necessary to
Requirements of Articles 3, 4 & S.

Satisfy the

In order to facilitate activities subject to Articles
3# 4 and 5 of this Agreement, the parties shall make,

!
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consistent with the objective of preventing nuclear
proliferation and with their respective national
security interests, and perform in good faith
separate arrangements that will satisfy the require-
ments for mutual agreement set forth in those
Articles on a long-term, predictable and reliable
basis, and in a manner that will further facilitate
peaceful uses of nuclear energy in their respective
countries.

Article 12 - Termination

1. if either party at any time following entry into
force of this Agreement:

(a) does not comply with the provisions of Articles
3, 4, 5, 6, 7. 8, 9 or 11 of this Agreement or the
decisions of the arbitral tribunal referred to in
Article 14 of this Agreements or

(b) terminates or materially violates a safeguards
agreement with the Agency,

the other party shall have the rights to cease
further cooperation under this Agreement,
terminate this Agreement and require the return of
any material, nuclear material, equipment or
components transferred pursuant to this Agreement
or any special fissionable material produced
through the use of such items.

2. If the United States of America detonates a nuclear
explosive device using material, nuclear material,
equipment or components transferred pursuant to this
Agreement, or nuclear material used in or produced
through the use of such items, the C-overnment of Japan
shall have the same rights as specified in paragraph 1
of this Article.

3. If Japan detonates a nuclear explosive device, the
Government of the United States of America shall have
the same rights as specified in paragraph 1 of this
Article.

4. Before either party takes steps to cease coopera-
tion under this Agreement, to teninate this Agreement,
or to require such return, the parties shall consult
for the purpose of taking corrective steps and shall
carefully consider the economic effects of such
actions, taking into account the need to make such
other appropriate arrangements as may be required.
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So If either party exercises Its rights under this
Article to require the return--of any material, nuclear
material, equipment or components, it shall compensate
the other party or the persons concerned for the fair
market value thereof.

B-230201
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APPENDIX III- IMPLEBNHTING AGREEMENT

Implementing Agreement
Between the Government of

the United States of America
and the Government of Japan

Pursuant to Article 11
of Their Agreement for

Cooperation Concerning
Peaceful Uses of Nuclear Energy

WHEREAS the Government of the United States of America
and the Government of Japan (hereinafter referred to as "the
parties*) signed the Agreement for Cooperation Concerning
Peaceful Uses of Nuclear Energy on November 4, 1987
(hereinafter referred to as *the Agreement for
CooperationO);

WHEREAS Article 3 of the Agreement for Cooperation
provides requirements for the storage of certain special
fissionable material;

WHEREAS Article 4 of the Agreement for Cooperation
provides requirements for the transfer of certain nuclear
material

WHEREAS Article 5 of the Agreement for Cooperation
provides requirements for the reprocessing of certain
nuclear material and for the alteration in form or content
of certain special fissionable material;

WHEREAS Article 11 of the Agreement for Cooperation
provides that to facilitate the peaceful uses of nuclear
energy, the parties shall make, consistent with the
objective of preventing nuclear proliferation and with their
respective national security interests, and perform in good
faith separate arrangements whereby the requirements for
mutual agreement set forth in Articles 3# 4 and 5 will be
satisfied on a long-tev":,- predictable and reliable basis;

The parties, in fulfillment of Article 11 of the
Agreement for Cooperation, have agreed as follows:

Article 1

1. (a) The parties hereby agree pursuant to Articles 3, 4
and 5 of the Agreement for Cooperation to the following
activities:

4-
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(L) reprocessing or alteration in form or content in
the facilities within the territorial jurisdiction of
either party which are listed in Annex 11

(ii) storage in the facilities within the terri-
torial jurisdiction of either party which are listed
in Annex 1 or 2; and

(iii) transfer beyond the territorial jurisdiction
of either party of irradiated nuclear material,
except irradiated high enriched uranium and uranium-
233, from facilities listed in Annex It 2 or 3 to
facilities listed in Annex 1.

(b) The parties hereby agree pursuant to Article 4 of
the Agreement for Cooperation to the transfer-
beyond the territorial jurisdiction of either
party of unirradiated source material and low
enriched uranium to third countries designated in
writing by the parties but not for the production
of high enriched uranium.

2. (a) The parties hereby agree pursuant to Articles 3
and 5 of the Agreement for Cooperation to the
following activities within each calendar year in
each of the facilities within the territorial
jurisdiction of either party designated in
accordance with procedures agreed to by the
parties:

(i) alteration in form or content of plutonium,
uranium-233 and high enriched uranium in an aggregate
quantity not to exceed 1 effective kilogram of these
nuclear materials and of irradiated nuclear material
containing plutonium, uranium-233 or high enriched
uranium in an aggregate quantity not to exceed 1
effective kilogram of these nuclear materials;

(ii) storage of plutonium and uranium-233 (except as
contained in irradiated fuel elements) and high
enriched uranium in an aggregate quantity not to
exceed 5 effective kilograms of these nuclear
materials; and

(iii) reprocessing of irradiated nuclear material
containing plutonium or uranium-233 in an aggregate
quantity not to exceed 500 grams of these nuclear
materials.

(b) The parties hereby agree pursuant to Article 4 of
the Agreement for Cooperation to the transfer

2 9-230201
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within each calendar rear of unirradiated nuclear
material containing plutonium in quantities not to
exceed 500 grams to each facility designated in
writing by the parties within the territorial
jurisdiction of a third country for irradiation
and for its subsequent return to the territorial
jurisdiction of the transferring party for testing
and analysis. The transfer of unirradiated
nuclear material shall take place in quantities
not to exceed 500 grams of contained plutonium per
shipment.

3. (a) each party shall keep the government of a third
country informed of the facilities within the terri-
torial jurisdiction of that government which are listed
in Annex 1 or which are designated pursuant to
subparagraph (b) of paragraph 2 of this Article. each
party shall give the government of the third country
its consent if required under its agreement with that
government to:

(i) reprocessing, alteration in form or content and
storage (in the case of facilities listed in Annex 1)
and irradiation (in the case of facilities designated
pursuant to sub-paragraph (b) of paragraph 2);

(ii) return of the nuclear material concerned
(except recovered plutonium) to the territorial
jurisdiction of the other party; and

(iII) return of the recovered plutonium
concerned in quantities of two kilograms or
more per shipment to the territorial jurisdic-
tion of the other party in accordance with the
following procedure: prior to each shipment
the receiving party will provide the other
party a written notification which shall
include a statement advising that the measures
arranged for the international transport are
in accordance with the guidelines set forth in
Annex 5 and a description of such measures.

(b) When the procedure set forth in sub-paragraph
(a)(iii) above is not to be followed, the return of
the recovered plutonium may only take place upon
consent of the non-receiving party under the applicable
agreement.

4. Sub-paragraph (a) of paragraph 1 and paragraphs 2 and 3
above shall apply only where the recovered
plutonium concerned is or will be located in a
facility listed in Annex 1 or 2 or designated
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pursuant to paragraph 2 of this Articles unless
otherwise accepted in writing by the parties.

5. The additional procedural conditions for this Impis-
menting Agreement are set forth in the Agreed
Minutes to this Implementing Agreement.

Article 2

1. Annexes 1, 2, 3 and 4 of this Implementing Agreement
may be modified in accordance with the procedures
set forth in this Article and Annex 5 of this
Implementing Agreement may be modified by
agreement of the parties, without amendment of
this Implementing Agreement.

2. Unless otherwise agreed by the parties, either~party
may add to or delete from Annex 1, 2, 3 or 4 a
facility within its territorial jurisdiction only
after notifying the other party in writing in
accordance with the provisions of this Article and
receiving a written acknowledgment which shall be
limited to a statement that such notification has
been received. Such acknowledgment shall be given
no later than 30 days after the receipt of the
notification.

(a) For an addition to Annex 1 or 2 of a facility
listed in Annex 3 or 4, the notification shall
contain:

(i) the name of the owner or operator of the
facility, the facility name and the existing or
planned capacity

(ii) the facility location, the type of nuclear
material involved, the approximate date of
introduction of such nuclear material into the
facility and the type of activity; and

(iii) a statement that a relevant safeguards
arrangement (namely, a facility attachment or, in
the case of ad hoc inspection, an arrangement
therefor) has been agreed upon with the Interna-
tional Atomic energy Agency (hereinafter referred
to as "the Agency") and that physical protection
measures as required by Article 7 of the Agreement
for Cooperation will be maintained;

(b) In addition to the information specified in
sub-paragraph (a) above, the notification shall
contain the following information:

4 B-230201
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(i) For an addition to Annex I of a facility
listed In Annex 4, except where sub-paragraph
(b)(ii) is applicable, a statement affirming that
the safeguards arrangement is in accordance with
the relevant safeguards concept that has been
agreed upon between the parties and a description
of the key elements contained in the safeguards
arrangement._

(ii) For an addition to Annex 1 of a facility
listed in Annex 4, when safeguards applicable to
that facility are already being applied at an
Annex 1 facility within the territorial jurisdic-
tion of the notifying party, a statement affirming
that the safeguards arrangement will be in all
significant respects the same as that being
applied at the corresponding facility listed in
Annex 1 and a description of the key elements
contained in the safeguards arrangement.

(c) To delete a facility from Annex 1, 2, 3 or 4 or
to add a facility to Annex 3 or 4 the notification
shall contain the facility name and other relevant
information available.

3. A facility within the territorial jurisdiction of the
government of a third country may be added to or
deleted from Annex 1 by agreement of the parties.

4. (a) When circumstances so require, the parties shall
seek to develop as soon as possible a safeguards
concept for a facility which is or will be listed
in Annex 4 to avoid delaying its operation.

(b) When the Agency cannot administer safeguards in
accordance with the safeguards concept that has been
agreed upon between the parties with respect to a
facility then listed in Annex 4, the parties shall
make every effort to ensure that this does not delay
the operation of the facility. Por this purpose
consultations shall take place between the parties or
between either party and the Agency. The facility
shall be added to Annex 1 pursuant to sub-paragraph
(a) of paragraph 2 above on a provisional basis
provided that the parties are satisfied that adequate
safeguards of the Agency will be applied in the
interim. The parties shall make every effort to
modify, as may be necessary, the relevant safeguards
concept to enable the Agency to administer safeguards
in accordance therewith.

5-2302015
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Article 3

1. This Implementing Agreement shall enter into force at
the same time as the Agreement for Cooperation and
shall remain in -force in accordance with Article
11 of the Agreement for Cooperation for the same
duration. The parties shall# at the request of
either of them, consult with each other whether to
amend this Implementing Agreement or to replace it
with a new agreement.

2. either party may suspend the agreement it has given in
Article 1 of this Implementing Agreement in whole
or in part to prevent a significant increase in
the risk of nuclear proliferation or in the threat
to its national security caused by exceptional
cases such as a material breach by the other party
of the Treaty on the Non-Proliferation of Nuclear
Weapons or withdrawal therefrom, or a material
breach by the other party of its safeguards
agreement with the Agency, of this Implementing
Agreement or of the Agreement for Cooperation.
Any decision on such suspension would only be
taken in the most extreme circumstances of
exceptional concern from a non-proliferatLon or
national security point of vLew, would be taken at
the highest levels of government, and would be
applied only to the minimum extent and for the
minimum period of time necessary to deal in a
manner acceptable tol the parties with the
exceptional case.

3. During the period of suspension the parties may agree
on a case-by-case basis to the activities
specified in Article 1 of this Implementing
Agreement. Prior to any suspension the parties
shall consult with each other to determine the
facts of the matter and to discuss to what
extent, if at all, a suspension is necessary. The
suspending party shall carefully consider the
economic effects of such suspension and shall seek
to the maximum extent possible to avoid the
disruption of international nuclear trade and the
fuel cycle operations under this Implementing
Agreement. The parties may agree in accordance
with Article 14 of the Agreement for Cooperation
to refer any of these questions to a third party
for resolution.

4. The suspending party shall keep under constant review
the development of the situation which caused the

B-230201



, F , ,A. 4

suspension ad shall withdraw the suspension as
soon as warranted. The parties shall, at the
request of either of them, consult with each other
lmedliately to determine whether there is a basis
for the withdrawal of such suspension.

B-230201
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1. The General Accounting Offices finds that the

proposed Agreement for Cooperation between the

Government of the United States and the Governmaent

of Japan concerning Peaceful uses of Nuclear

Energy (Agreement) does not meet the requirement

of subsection 123(a)(5) and (7) of the Atomic

Energy Act of 1954, as amended, or the timely

warning standard of section 131.

2. To achieve the purpose of the Atomic Energy Act of

1954, as amended, if advance approvals associated

with reprocessing are included in an agreement for

cooperation both the statutory requirements of

,section 123 (dealing with agreements for

cooperation) and section 131 (dealing with

subsequent arrangements) must be met.

M4
0
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APPENDIX 28
EXECUTIVE BRANCH COMMENTS ON FEBRUARY 29, 1988 REPORT By THE

COMPTROLLER GENERAL OF THE UNITED STATES

The letter and legal memorandum are fundamentally flawed
in two ways: (1) errors of fact or in characterization of the
proposed Agreement; and (2) errors In analysis. The legal
conclusions reached -- that the proposed Agreement does not
meet the requirements of subsections 123a.(5) and (7) of the
Atomic Energy Act (AEA)(42 U.S.C. 2160a. (5), (7)) or the
timely warning standard of Section 131 of the Act (42 U.S.C.
2160b. (2)) -- are not supported by the analysis presented and
bre contrary to the views of all of the responsible Executive
branch departments and agencies, as well as the Nuclear
Regulatory Commission (NRC) and past precedent. These comments
address the various assertions contained in the letter and
memorandum.

I. Errors of Fact or in characterization of the Proposed.... Agreement

1. Assertion: Past approvals for reprocessing have been
provided to Japan only on a *request-by-request' basis. (p. 2
of letter) The practice prior to the Nuclear Von-Proliferation
Act of 1978 (NNPA)(92 Stat. 120-151) was to provide approvals
only on a 'request-by-request3 basis. (p. 11 of legal
memorandum (hereinafter .memo'))

Response: The assertion that past practice has been
limited to 'request-by-request" approvals to Japan is either
highly misleading or erroneous. Under the existing Agreement-
for Cooperation with Japan (Agreement for Cooperation
Concerning Civil Uses of Atomic Energy, February 26, 1988, 9
U.S.T. 1383, 10 U.S.T. 70, 15 U.S.10. 282 (entered into force
July 10, 1968)), reprocessing of United States-origin material
requires 'a Joint determination of the Parties that the
provisions of Article XI [relating to safeguards] may be
effectively applied'. (Article VIII C.) For Japan's currently
operational reprocessing facility at Tokai-Mura, this
determination was made initially for a two-year period in 1977
(prior to enactment of the VNPA). T.I.A.S. 8734. After
extensions, a new determination was made in 1981 that covered a
three-year period. T.I.A.S. 10294. That determination has

n renewed on an annual basis in anticipation of new,
longer-term arrangements. E.g., 51 Fed. Reg. 181 at 33107
(Sept. 18, 1986).



* 604

/ -2-

2. Assertion: The new agreement provides Japan with

" open-endeablanket aeprovalsw to reprocess, store and
transfer nuclear material. (pp. 2-3 of letter; p. 13 of memo)

Response: The approvals contained in the Implementing
Agreement are neither "open-ended" nor "blanket" in nature.
The Implementing Agreement applies only to a defined Japanese
program. Annexes 1, 2, and 3 list the facilities in Japan and
Europe currently in operation for which United States consent
rights are to be exercised; Annex 4 contains facilities in
Japan which may be added to this approved program if acceptable
safeguards, physical protection and other conditions are
satisfactorily met.

-- In practice this means, for example, that reprocessing
under the Implementing Agreement may only take place initially
at Tokai-Mura and two facilities in Furope. A second
reprocessing plunt Japan is building may be added to the
approved program later, but only if it is, inter alia,
safeguarded in accordance with a safeguards concep-Fhat has
been agreed to by the United States and subject to physical
protection measures deemed adequate by the United States.
Plutonium recovered through such reprocessing may only be
further processed or used at facilities in Japan that are also
part of the approved Japanese program set out in the
Implementing Agreement. International transfers of United
States-origin nuclear material, similarly, may only be made to
specific countries and for specific purposes. In short, United
States consent rights are not waived or exercised in a
"blanket" fashion, but are carried out oaly for a carefully
defined Japanese program.

-- The GAO gives the misleading impression, in
particular, that U.S. approvals might apply to unknown, future
facilities regardless of the applicable international
safeguards (e.g., U.S. consents "apply to facilities within
Japan not yet in existence and for which no safeguard concept
has been developed", p.20 of memo). In fact, a facility on
Annex 4 of the Implementing Agreement may be added to Annex 1
or 2 only if there are comparable facilities already in
operation in Japan under safeguards acceptable to the United
States, or the United States and Japan have agreed upon a
relevant safeguards concept for the facility. As is true under
the current agreement, United States approvals for new
safeguards arrangements will be subject to the subsequent
arrangement process under Section 131 of the AEA. Thus, in no
case will the Implementing Agreement apply to facilities unless
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the United States has specifically approved the safeguards
necessary for the use of United States-origin plutonium there.

3. Assertion: In the event of a problem, U.S. recourse
is limited to terminating the Agreement for Cooperation or
suspending the Implementing Agreement (p.3 of letter) and this
IS only possible if the approvals are not being p per
implemented. (p.14 of memo)

-- Response: These assertions are incorrect. The purpose of
the rlTgh of suspension is to provide the United States with
greater flexibility to address situations of national security
or non-proliferation concern than would ordinarily be true
under the law of treaties. In the absence of a specific treaty
provision, the primary bases for suspension of performance
under the international law of treaties (as found in customary
international law and codified in the Vienna Convention on the
Law of Treaties) are material breach and fundamental change of
circumstances. These grounds for suspension are limited: a
material breach must be an important delict and does not
include actions of third parties; a change of circumstancesmust be fundamental, not foreseen by the parties or caused by
the party seeking to halt performance, and its effect must be
to transform the extent of that party's obligations under the
agreement. A change of circumstances ordinarily would not
permit suspension of only part of an agreement.

-- The Implementing Agreement with Japan establishes a
U.S. suspension right beyond that automatically conferred by
the law of treaties. Its scope is tied to the statutory
provisions underlying the U.S. approvals: Sections 123a. and
131a. of the AFA, which require agreements for cooperation and
approvals pursuant to such agreements to be consistent with
U.S. national security interests; and Section 131b. of the AFA,
which requires consents for reprocessing and plutonium
transfers to be based on a determination of no significant
increase in the risk of proliferation. The suspension right
set forth in Article 3 of the Implementing Agreement permits
the United States to lift its consent to the extent necessary
if circumstances should arise in which either of these
standards is no longer met. This right may be exercised at any
time, may be used to suspend some or all of the United States
consents, and may be invoked to suspend any particular consent
in whole or in part. The Implementing Agreement and its Agreed
Minutes make clear that actions of Japan (whether lawful or
unlawful), of private parties or of third countries may all
provide the basis for a United States decision to suspend
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its consent. Moreover, suspension would not require
termination of either the Agreement for Cooperation or the
Implementing Agreement.

-- The Agreement for Cooperation itself also permits
United States remedial actions short of termination. Under
Article 12, the United States may cease cooperation in response
to delineated Japanese actions (Including material breach of
the Agreement or detonation of any nuclear explosive device).
In such circumstances the United States would also have the
right to the return of all nuclear items transferred to Japan
or produced through their use. Finally, at any time the United
States has the right to institute bilateral consultations
concerning any question concerning the application of the
Agreement (Article 14 (2)). In short, the actual texts of the
Agreement and Implementing Agreement make clear that United
States recourse is in no way limited to terminating or
suspending the agreements as a whole nor is a United States
response confined to circumstances where the approvals in the
Implementing Agreement are not being properly implemented.

4. Assertion: The President has failed to respond to the
concerns of the cognizant congressional committees . (p. 6 of
memo)

Response: Fven by the time the 0A0 Peport was issued, the
President entered into a dialogue with the committees.
Through a variety of means, both before and since, the
Administration has addressed the committees' concerns directly.

-- During the period of formal congressional review,
witnesses appeared on behalf of the Administration at hearings
held by the Senate Foreign Pelatlons Committee (SFPC) and the
Pouse Foreign Affairs Committee (HFAC). Extensive briefings
were also provided to members and staff.

-- On January 20, 1988, prior to the expiration of the
initial 30 day period of Congressional consultations on
proposed Agreement, William L. Pall (Assistant to the President
for Legislative Affairs) wrote the SFPC Chairman to report that
the President had instructed the Fxecutive departments and
agencies to examine thoroughly the views and concerns expressed
by the Committee and that the results of that study would be
provided to the Congress. The letter pledged to continue a
good-faith dialogue between the Administration and the Congress
and described the benefits of the Agreement to the United
States.
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-- On January 29, 1988, the President sent a three page
letter to the SFRC and HFAC members addressing the legal,
transportation and non-proliferation policy points raised in
their letters. He attached a nine page "Review of
Congressional Legal Concerns About Agreement for Peaceful
Nuclear Cooperation with Japan" which had been prepared at his
direction by the legal offices of the Departments of State,
Defense, and Fnergy and the Prms Control and Disarmament Agency
(ACDA). Attached to that new analysis were also twelve pages
of analysis prepared by those agencies in 1985 in response to
questions posed by the General Accounting Off'ee.

-- On May 26, 1988, after completion of the Congressional
review period, Deputy Secretary of State John Whitehead wrote
the SFPC and HFAC chairmen on behalf of the Administration to
confirm a number of intentions and understandings regarding the
Agreement. The letter covered such topics as plutonium
shipments, suspension rights, the framework for the approvals
contained in the Agreement, and additional steps the
Administration would be taking to keep Congress informed of the
implementation of the Agreement. On June 13, 1988, an
additional explanatory paper was provided by the Administration
to the committees concerning the suspension rights in the
Agreement. Collectively, these actions in combination with the
initial 452 page submission of the Agreement (F. Doc. 100-128,
100th Cong, 1st Sess. (Nov. 9, 1987)) provided the Congress
with a thorough basis for deciding whether to permit the
Agreement to enter into force.

5. Assertion: The NRC expressed concerns over the
provisions for advance approval for plutonium use in future
Japanese facilities. (p. 8 of memo)

Response: This statement is correct but highly misleading
since it is cited in a way that suggests the NRC questioned the
legality of those advance consents. The Chairman of the NRC
testified before the -MFAC on December 16, 1987 that he did not
disagree with the Fxecutive branch judgment that the proposed
Agreement meets all statutory requirements.

6. Assertion: The Secretary of Defense has opposed the
proposed Agreement. (p. 10 of memo)

Response: This statement is highly misleading since it is
cited without reference to the basis for or extent of the
Department of Defense's early opposition to some features of
the Agreement or the evolution of the Department's views. The
details remain classified. However, on January 29, 1988
Secretary Carlucci wrote an unclassified letter to members of

84-594 988- 17
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the SFRC and HFAC as well as others in Congress, stating that
the Department of Defense fully supports the proposed agreement
(its earlier concerns having been resolved satisfactorily) and
that the Department of Defense is confident that the Agreement
fully protects United States interests.

7. Assertion: After the initial 30 day period the
Agreement must lie before the HFAC and SFRC for 60 days. (p. 9
of memo)

Response: The Agreement must lie before the Congress for
an agg~reate.period of 90 days of continuous session. An
initial 30 day period is for consultations with the HFAC and
SFRC concerning the consistency of the terms of the Agreement
with the requirements of the AEA. (Section 123b. of AEA)
During the succeeding 60 day period, the Agreement is first
introduced to the Congress as a whole and then referred to the
two Committees. (Section 123d. of AEA) However, the SFRC and
HFAC must act on the Agreement within 45 days or they are
automatically discharged (Section 130i.(4)). Thus, the
Committees cannot frustrate the ability of other members of
Congress to review the Agreement or to force a vote on a
resolution of disapproval. (Section 130i.(5) of AEA)

-- In this case, the Senate as a body did vote on a joint
resolution of disapproval concerning the Agreement. That
resolution was defeated 53 to 30. (134 Cong. Rec. S 2677 (March
21, 1988)).

8. Assertion: Congressional review of an agreement for
cooperation is up to.a total-of 15 days'. (p. 15 of memo)

Response: The period of Congressional review is 90
continuous session days, which in this case encompassed more
than six calendar months.

9. Assertion: Non-nuclear weapon states are countries
which have not-previously been known to have detonated a
nuclear explosive device. (p. 17 of memo)

Response: This is not the statutory test. Section 4(b)
of the NNPA provides that the phrase "non-nuclear-weapon state,
as used in that Act and the provisions of the AFA it amended
has the same meaning as in the Treaty on the Non-Proliferation
of Nuclear Weapons (NPT) (done at Washington, London and Moscow
on July 1, 1986, 21 U.S.T. 483). Article IX(3) of the NPT
defines "nuclear-weapon state" to mean a state 'which has
manufactured and exploded a nuclear weapon or other nuclear
explosive device prior to January 1, 19670 (i.e., the United
States, the United Kingdom, France, China, ain-the USSR). All
other states for purposes of the NPT, and therefore for the



509

-7-

NNPA and AEA, are non-nuclear weapon states. Thus India, which
detonated a nuclear explosive device in 1974, is treated as a
non-nuclear weapon state for purposes of the AFA, as would any
other state that should manufacture and detonate a nuclear
explosive device for the first time.

10. Assertion: In assessing timely warning, political
and economic factors may only be relied upon to the extent they
contribute to intelligencee" information that would enable the
executive branch to become aware of plans for a possible
diversion for nuclear materials "prior to the diversion
occurringo or to the extent they could affect the timeliness of
an adequate diplomatic response. (p. 18-19 of memo)

Response: The Executive branch concurs in the
interpretation that Section 131b. of the AEA does not confine
the timely warning analysis to "technical factors", such as
safeguards alone, and permits reliance upon political and
economic factors in appropriate situations. However, the
reference to "intelligence information" in the memo is
misleading because it sauqgests that demonstrably public actions
-- such as a revision of *,apan's fundamental no nuclear weapons
policy which is grounded -n its constitution and the NPT --
could not contribute to timely warning. Further, the reference
to information received in advance of a diversion is unduly
restrictive since the timeliness of warning depends upon its
receipt prior to final fabrication of a device and not whether
warning is received prior to the initial diversion of material.

11. Assertion: Over a 30 year period "it cannot be
asserted with any degree of confidence" that circumstances
would "assure the existence of timely warning at all times or
even ensure there would be no increase in proliferation risks
over the 30-year period." (p. 19 of memo)

Response: This criticism incorrectly assumes that the
Executive branch statutory determinations rest entirely upon "a
projection of future events" (p. 19 of memo). It is true that
the Implementing Agreement is based upon the close political,
ecohomic and security relationship between the United States
and Japan, Japan's superlative non-proliferation credentials,
the advanced, entirely peaceful nature of Japan's nuclear
program, and the application of safeguards-and physical
protection acceptable to the United States to all nuclear
material covered by the Implementing Agreement. However, the
Agreement does not rest on the assumption that these or any
other circumstances necessarily will remain the case. First,
the Agreement imposes stringent requirements in all \
circumstances as a pre-condition for the Japanese to make use
of the United States approvals. Second, the suspension clause,
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along with the Agreement's numerous provisions for consultation
and revision, will enable the United States to address a
serious degradation in the non-proliferation situation or a
significantly increased threat to United States national
security, as unlikely as that may be. This provides a stronger
foundation than for ordinary subsequent arrangements, since
they lack a right of suspension and thus do depend heavily upon
a projection of future events.

-- The memo also seems to suggest that timely warning
must be present as a pre-condition of United States approvals
for reprocessing or plutonium transfers involving non-nuclear
weapon states. In fact, the statutory standard is whether the
activities proposed would create a significant increase in
proliferation risk. (Section 131b. (2) of the AEA) The extent
to which relevant circumstances would ensure timely warning
must be reviewed in making that judgement, but both the
language of the statute and its legislative history make clear
that the requisite proliferation risk determination can be made
even where timely warning would not be ensured (see, e.g., S.
Rep. No. 467, 95th Cong. 1st Sess.at 12 (1977)).

12. Assertion: The transfer of plutonium from Europe to
Japan would be over a yet undecided route and in casks that
have not been designed. (p. 20 of memo)

Response: These assertions are made as part of the
contention that the United States approvals are "open-ended.*
In fact, Annex 5 of the Implementing Agreement confines routing
to a polar route or another route selected to avoid areas of
natural disaster or civil disorder, i.e., routes which will
maximize the physical protection of e--material while in
transit. The Administration informed Congress (and the
Government of Japan) that it will not permit air shipments
through the United States, except for emergency landings at
remote military airfields. As a practical matter, this means
that any air shipments under the Agreement are likely to
transit the pole on a non-stop basis, never overflying the
territory of any country except for the points of origin and
arrival. Moreover, under the terms of Annex 5 Japan must
secure the cooperation and appropriate assistance of the United
States for its shipments, so the Agreement requires close
coordination with the U.S. in selecting a route, security
arrangements and contingency planning.

-- The material in transit must also be in casks which
meet the Annex 5 standards ('designed and certified to maintain
their integrity even in a crash of the aircraft'). Two such
casks have already been certified by the NRC (PAT-l and
PAT-2). The Japanese have designed a third cask which is
currently undergoing testing prior to certification. The
Administration informed Congress (and the Government of Japan)
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that it will not permit emergency landings in the U.S. unless
the casks also meet U.S. domestic legal standards for transit
of the United States, including the applicable provisions of
Section 5062 of the Omnibus Budget Reconciliation Act of 1987.
Thus, cask certification requirements are not open-ended any
more than the choice of routing.

13. Assertion: The Executive branch will not be giving
adequate public "notice of the consents and hpprovals contained
In the Implementing Agreement. (p. 21 of memo)

Response: As described in I(7)-(8) above, the
ImplementingAgreement was before Congress for some six
calendar months, during which public hearings were held, the
President's transmittal message and floor debate were published
in the Congressional Record, the House separately published all
documents pertaining to the Agreement, and extended floor
debate was conducted in conjunction with the Senate vote on a
resolution of disapproval. Further, the Secretary of Energy,
in announcing the subsequent arrangements associated wtth the
Implementing Agreement in the Federal Register drew public
attention to all the approvals and consents contained in the
Implementing Agreement and the Congressional documents which
provide a detailed explication of their terms and rationale.
(53 Fed. Reg_. 12975 (April 20, 1988))

14. Assertion: The Congress and the public will not
receive notice of whether activities carried out under the
Implementing Agreement raise proliferation concerns once it
enters into force. (p. 22 of memo)

Response: Current law requires the Executive branch to
keep bot Congress and the public informed of activities of
other nations of potential proliferation concern.

-- First, under Section 601 of the NNPA, the President
must submit an annual report to Congress on a broad range of
developments pertaining to the behavior of cooperating partners
and Executive branch efforts to ensure compliance with adequate
non-proliferation controls. The Administration advised
Congress that its reports will contain a description of the
status of the Agreement, including its relationship to U.S.
national interests and progress in developing safeguards
technology for Japan's new nuclear facilities.

-- Second, under Section 602(c) of the NNPA, the
Departments of State, Commerce, Fnergy and Defense and ACDA and
the NRC must keep three Congressional Committees *fully and
currently informed" with respect to their activities to prevent
proliferation and 'with respect to the current activities of
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foreign nations which are of significance from a proliferation
standpoint.*

-- Finally, in conjunction with NCR licensing of exports
under Section 126 of the AEA, the Executive branch will be
informing the Commission of Othe extent to which the
cooperating party has adhered to the provisions of the
applicable agreement for cooperation.* Relatedly, under
Section 129 of the AEA the Executive Branch is charged with
determining, at any time, whether a potential recipient of
NRC-licensed exports has "materially violated an agreement for
cooperation with the United States* or engaged in other
activities of proliferation concern. Through all of these
mechanisms, the Executive branch will be providing Congress and
the public extensive information on the course of Japanese
activities under the Implementing Agreement. As has been true
in the past, the Executive branch also will be responding
regularly to specific inquiries from interested members of
Congress and Congressional committees, as well as the public.

II. Errors of Analysis

The GAO letter and memo reach several conclusions which
support the legal approach taken in the Agreement: the AEA does
not require a "request-by-request' review of each retransfer or
instance of reprocessing and permits advance, long-term
approvals for these activities (p. 3 of letter, p. 19 of memo);
such approvals may be contained in an agreement for cooperation
(p. 11-12 of memo); and, political and economic factors may be
relied upon in making a "timely warning" assessment under
Section 131b. of the AEA to the extent they can provide
evidence of an intent to divert or affect the timeliness of an
adequate diplomatic response (pp. 18-19 of memo). Given these
premises, it is difficult to discern clearly why the GAO
concludes that the proposed Agreement does not meet the
requirements of subsections 123a.(5) and (7) of the AEA (p. 3
of letter; pp. 15 and 20 of memo) or the timely warning
standard of Section 131 of the AFA (p.3 of letter; pp. 15 and
20 of analysis). For convenience, these comments will address
three themes which appear in the analysis, although they are
never developed fully or separately: (1) whether the Executive
branch non-proliferation and national security judgments are
sustainable as a matter of law; (2) whether the programmatic
approvals for plutonium use in Japan are forbidden by law; and
(3) whether the Executive branch complied with statutory
procedures in making the determinations underlying the
Agreement and will be complying with statutory procedures in
carrying out the Agreement.
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1. The Executive branch non-proliferation and nationalsecurity judgments.

The clearest substantive criticism of the Agreement
appears in the GAO's statement that it believes it is'particularly difficult* to apply the applicable statutory
standards to advance approvals for plutonium use by a
non-nuclear-weapon state and that therefore it does *not think
that the substantive standards can be applied to the blanket
approvals at issue here* (e.g., p. 20 of memo)(emphasis
added). Elsewhere, the GAO challenges whether the Agreement
provides for "effective controls" to protect U.S. national
security and non-proliferation interests. (p.3 of letter; p.20
of memo)(emphasis added)

The fundamental flaw in this criticism is that the
question of whether the President and the Secretaries of Energy
and State exceeded their statutory authority does not depend
upon whether the GAO or anyone else agrees with their national
security and non-proliferation judgments. Under governing
Supreme Court precedent, the President and his senior Cabinet
officers are to be accorded wide latptute in deciding how to
balance the benefits and risks associated with different
courses of action in the national security and foreign affairs
field. See, e , Chicago & Southern Air Lines, Inc. v.
Waterman Steamship Corp., 333 U.S. 103, 112 (1947); United
States v. Curtiss-Wright Corp., 299 U.S. 304, 320 (1919);
CUrran v. Laird, 420 F.2d 122, 131 (D.C. Cir. 1969). -In this
case the President and his two cabinet officers applied the
general standards of the AEA to the terms of the Agreement, in
light of this country's close security relationship with Japan
and its outstanding non-proliferation credentials. (The
Presidential determination under Section 123b. is printed in
H.Doc. 100-128, p. 201; the determinations of the Secretaries
of Energy and State under Section 131a. are at p. 259; their
determinations under Section 131b.(2) are also at p. 259).
The analysis underlying their substantive judgments, which has
been shared with both Congress and the public, clearly provides
an adequate legal basis for their conclusions, including their
conclusions that the Act's substantive standards can be applied
to the approvals in the Agreement and that the Agr-ment
establishes effective controls to protect the pertinent U.S.
national interests. (See H. Doc. 100-128 at 285-436, analysis
of Departments of Energy and State; id. at 205-256, NPAS
prepared by ACDA).

To the extent the GAO's contrary conclusion derives from
an alleged *open-ended, blanket" character of the approvals in
the Implementing Agreement (e.g., p. 19 of memo), parts I(2),
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I(3), and (11) above point out the flaws in this
characterization.

2. Possible a priori prohibition on making these
non-proliferation and national security judgments.

At times the GAO's analysis suggests, alternatively, that
there is a flat statutory prohibition on the Judgments made by
the President and his cabinet officers. The analysis would
appear to tie this prohibition to the fact that the Agreement
provides for plutonium use in Japan, a non-nuclear-weapon state
(see-pp. 2-4 of letter; pp. 3, 15, and 19-20 of memo).

There are a number of problems with this approach:

-- a. The distinction drawn by the GAO between different
kinds of programmatic arrangements is not found in the language
of the AEA. Where Congress has not directly addressed an
issue, an agency is entitled to rely upon *a permissible
construction of the statute', Chevron U.S.A. v. Natural
Resources Defense Council, Inc., 467 U.S. 837, 8M (1984), even
if the agency's reading is not that which would have been made
if the issue had not first been addressed by the agency. Japan
Whaling Assn. v. American Cetacean Society, 92 L. Fd. 2d. 16,
181 (1986).

-- b. The Executive branch has long asserted and based
its non-proliferation policy abroad on the view that these
Judgments are not precluded a prior and "considerable weight
should be accorded to an executive department's construction of
a statutory scheme it is entrusted to administer." Chevron,
467 U.S. at 844; Red Lion Broadcasting Co. v. FCC, 395 U.S
367, 381 (1969) (court must follow agency interpetation unless
'compelling indications it is wrong'). This is particularly
true in the foreign affairs field when the Executive branch has
openly asserted its interpretation and Congress has failed to
revise it by legislative action. See aig v. Ae 453 U.S.
280, 290-91 (1981); Zemel v. Rusk, 381 UT. 1 (1965).

(The Executive branch reliance on the view that there is
no a priori bar to the approvals in the Japan Agreement goes
back toTFe Carter Administration, when its chief
non-proliferation negotiator was authorized to explore a new
agreement with Japan containing long-term approvals for
plutonium use in Japan (see, e.,g., Ambassador Gerard Smith, *A
Sound Nuclear Accord,' Wash. Post, Feb. 19, 1988). The Reagan
Administration afterwards announced that programmatic consent
to plutonium use in Japan and EURATOM would be a fundamental
premise of its negotiations on new agreements with these
countries (see, e.g., Report of the President to Congress under
Section 601(a) of the NNPA, at 8-9, 1-6 (Jan. 1983)).
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Administration officials regularly testified before Congress to
this effect during the course of theirnegotiatlons (e.g.,
Hearings on Legislation to Amend the Nuclear Non-Proliferation
Act of 1978 Before the House Committee on Foreign Affairs and
House Subcommittee on International Security and Scientific
Affairs and on International Economic Policy and Trade, 97th
Cong., 2d Sess. (Sept. 9, 1982); Hearing on Plutonium Use
Policy Before the Subcommittee on Energy, Nuclear Proliferation
and Government Processes of the Senate Committee on Government
Affairs, 97th Cong., 2d Sess. (Sept. 9, 1982); Hearing Before
the Subcommittee on Arms Control, International Security and
Science and the Subcommittee on International Economic Policy
and Trade of the House Committee on Foreign Affairs (July 24,
1985); haring Before the Subcommittee on Energy, Nuclear
Proliferation and Government Processes of the Senate Committee
on Governneital Affairs (April 10, 1986); and Hearing Before
the Senate Committee on Governmental Affairs (Feb. 25, 1987)).
The Administration also formally communicated this policy to
the wider public directly, including to the community of
Nations at large. See e.g., Secretary of State George Shultz,
'Preventing the Pro-era--on of Nuclear Weapons,* Department
of State Current Policy No. 631, Nov. 1, 1984 (address before
the United Nations Association). Congress has been aware of
this construction and has failed to revise the applicable
statutory criteria, notwithstanding the conclusion of three
earlier agreements with this feature and other amendments to
the AEA.)

-- c. To view Congress as permanently binding an agency
with a conclusive factual presumption is to ignore the usual
relationship between Congress and the Executive, in which
expert agencies apply Congressional policy to changing facts
(see e.g., United States v. Shimer, 367 U.S. 374, 382 (1961)).
STiice the GAO agrees that long-term approvals are not per se
precluded from agreements for cooperation, it is particuarTy
difficult to discern a specific Congressional intent to
foreclose a subset of such approvals from'Presidential
consideration. Long-term approvals for reprocessing have
already been accorded to Japan without Congressional opposition
(see I(1) above), and Section 131a.(3) of the AEA expressly
authorizes approvals for reprocessing in non-nuclear-weapon
states for material "proposed to be exported'. Since in the
normal course of reactor operation material exported from the
United States may not be reprocessed for as long as nine years,
this evidences an affirmative Congressional intent that the
requisite statutory judgments for plutonium use can be made
over long periods.

-- d. Providing consent for reprocessing and plutonium use
as part of a structured program neither 'nullifies" nor
"qualifies' the guaranties required by subsections 123(a)(5)
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and (7) of the AEA (see p.3 of letters pp.13, 15, and 20 of
memo). Articles 3 and 5 of the proposed Agreement
unambiguously provide the United States with rights of prior
approval over reprocessing and retransfer of United
States-origin nuclear materials. The GAO memo states there is
a "problem', however, because *the agreement of the parties
referenced in these two articles is provided in advance, by
means of the Implementing Agreement submitted as part of the
Agreement for Cooperation itself." (p. 13 of memo) The
analysis fails to explain why this is, per se, a "problem'.
If the AEA permits advance, long-term approvals to be contained
in an agreement for cooperation (which the GAO concedes), then
the fact that approvals are given in the Implementing Agreement
cannot be a legal basis for concluding that the requisite
consent rights do not exist. If, on the other hand, the
'problem' is that the statutory judgments for exercising these
particular consent rights are difficult to make, the GAO's
objection is no different than the argument considered above
under II(1).

-- e. The availability of Section 131a.(3) of the AEA does
not create an a priori bar to the consents contained in the
Agreement (see p.4 ofUletter6 p.22 of memo).

Section 131a.(3) provides as follows:

The United States will give timely consideration to all
requests for prior approval, when required by this Act,
for the reprocessing of material proposed to be exported,
previously exported and subject to the applicable
agreement for cooperation, or special nuclear material
produced through the use of such material or a production
or utilization facility transferred pursuant to such
agreement for cooperation, or to the altering of
irradiated fuel elements containing such material, and
additionally, to the maximum extent feasible, will attempt
to expedite such consideration when the terms and
conditions for such actions are set forth in such
agreement for cooperation or in some other international
agreement executed by the United States and subject to
congressional review procedures comparable to those set
forth in section 123 of this Act.

The GAO asserts that this provision would permit the terms and
conditions necessary for approvals associated with reprocessing
to be included in an agreement for cooperation but that 'the
actual approval is still provided under the subsequent
arrangement process, but on an expedited basis." (p.22 of
memo) Implicitly, the GAO appears to challenge the approvals
in the Agreement because they are provided to a

nN
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non-nuclear-weapon state without following this statutory
pattern.

This is another case of inconsistency in the GAO's
analysis. Section 131a.(3) does not draw a distinction between
nuclear-weapon and non-nuclear-weapon states. If, in the GAO's
view, this Section should have been relied upon for the
Agreement with Japan, then logically it should have been
applied in the previous three agreements containing
programmatic consent to reprocessing. Moreover, even if
Section 131a.(3) were applicable to the Japan Agreement, the
Executive branch has carried out its requirements: terms and
conditions for approval have been set forth in the Agreement
and approvals have been provided in accordance with those terms
and conditions in an Implementing Agreement in response to
Japan's *request for prior approval.* The Senate Report on
this section stresses that "any such agreement should include
sufficient flexibility to enable the U.S. to respond to changed
circumstances, as such shifts could drastically alter U.S.
expectations concerning the intentions of the recipient.' S.
Rep. No. 95-467, 95th Cong., ist Sess. at 10-il (1977). See
also S. Rep. No. 95-467 at 24 (prior approval of enrichment in
an agreement in accordance with Section 402(a) of NNPA should
permit later U.S. responses to changed circumstances). The
Implementing Agreement's suspension clause permits the United
States to respond to such changed circumstances, and in this
sense gives greater substantive protection to United States
interests than a one-time judgment that a stipulated set of
conditions would guarantee United States approvals in the
future.

3. Executive branch compliance with statutory
procedures. The GAO at various points seems to suggest that
even it Me Executive branch judgments were supportable as a
matter of law, and even if they were not barred by statute, the
AEA and NNPA set forth procedures which the Executive has or
will be ignoring.

The letter and memo provide scant support for a claim that
the Agreement has been processed improperly. The memo takes
issue with the statement in a Department of Energy/Department
of State analysis that publication in the Congressional Record
satisfies Section 131's requirement for public notice for
subsequent arrangements (p. 21 of memo). This point is
addressed in 1(13)) above. The memo also discusses whether the
Agreement should have been withdrawn by the President upon
receipt of the SFRC's request. However, the memo concludes
that "these actions are not mandatory' under the statute (p.9
of memo), so failure to withdraw the Agreement cannot be
considered a procedural defect.
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The letter and memo also criticize the fact that the
Section 131 subsequent arrangement procedure will not be used
during the implementation of the Agreement to evaluate Japanese
activities governed by the Agreement's long-term approvals.
The GAO contends, in particular, that *the Act anticipated
effective United States control over reprocessing and
retransfer activities that include an oversight role for both
the Congress and the public" (p. 20 of memo), and suggests this
can only be provided through individual subsequent arrangements.

Aside from the inconsistency of this position with the
GAO's acceptance of the programmatic approvals for'reprocessing and retransfer activities" in three prior
agreements, this assertion begs the underlying question. The
mere possibility that the Executive branch could decide to
exercise United States consent rights through a series of small
subsequent arrangements, each subject to separate public
notice, does not dictate, as a matter of law, that Executive
branch approvals may only take that form. The decision of how
to exercise United States consent rights in an agreement for
cooperation has to take into account a variety of factors:
whether the statutory findings can be made; whether the
cooperating partner will accede to broader United States
controls if they are exercised on a long-term basis; whether
the cooperating partner will turn to other suppliers if the
United States is unwilling to provide satisfactory assurances;
whether the United States will have sufficient flexibility to
revoke its consents if circumstances radically change. The AFA
provides a framework for substantive decision-making, within
which the Executive is charged with making its best judgment as
to how to advance these different interests. The AEA does not
provide for Congressional approval of these Executive branch
decisions, but does require public notice and the opportunity
for Congressional review at the time of the decision.

The GAO concedes that approvals need not be confined to
'request by request' processing (e.g., p. 11 of memo). It
furthers the fundamental policies of the Act for advance or
long-term approvals to be included in an agreement for
cooperation, rather than through a simple subsequent
arrangement on a one-time basis or serially. To satisfy
Section 123, an agreement for cooperation must be supported by:
a heightened Presidential finding that the approvals will
*promote, and will not constitute an unreasonable risk to, the
common defense and security'; the submittal of the approvals to
Congress for 90 continuous session days of review rather than
15; mandatory Congressional hearings; automatic and expedited
consideration of Congressional resolutions of disapproval; and
the mandatory preparation of an NPAS by the Director of ACDA
and submittal by the NRC of a statement of views and

A
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recommendations to the President. This form of public
ventilation of the policy issues at stake ensures that the
important commitments that programmatic approvals entail will
be thoroughly considered before the United States commits
itself on the international plane. In this case, as described
above, the Agreement was beforeThe Congress for some six
calendar months and the Senate voted 53 to 30 not to disapprove
the Agreement.

As described above in 1(14), the Congress and public will
be kept fully apprised of any developments of proliferation
significance arising out of the Agreement. Moreover, any
changes in the terms and conditions for the Japanese
activities, such as a revision in the required safeguards or
physical security measures, will continue to be subject to the
subsequent arrangement procedure under Section 131 (see I(2)).

Conclusion

The contention that the proposed Agreement does not
provide the requisite degree of *effective control* over the
Japanese program (p.4 of letter; p. 20 of memo) assumes the
conclusion that the GAO sets out to prove. The President and
the Secretaries of Energy and State have determined that the
Agreement will provide precisely the kinds of guaranties and
controls necessary to promote the national security and protect
against a significant increase in the risk of proliferation.
They have done so on the basis that providing programmatic
approvals to a close ally, subject to a right of suspension,
will give the United States greater influence over the Japanese
program and ensure that activities with U.S.-supplied nuclear
materials will be carried out in a way that will set a model
for all advanced countries.

In the absence of the new Agreement,- the United States
could well sacrifice even its existing controls over Japanese
activities, since Japan might be forced to shift to more
reliable nuclear cooperation partners. At the same time, the
United States would lose the opportunity to enhance the
guaranties and assurances in the existing agreement, contrary
to Section 404(a) of the NNPA. The NNPA and AEA were not
intended to compel these outcomes. The AEA provision for
subsequent arrangements stresses that 'nothing in this Section
is intended to prohibit, permanently or unconditionally, the
reprocessing of spent fuel owned by a foreign nation which has
been supplied by the United States.* (Section 131d.) The
NNPA, which added this provision, similarly stressed that one
of its purposes was to authorize[] the United States to take
such actions as are required to ensure it will act reliably in
meeting its commitments to supply nuclear reactors and fuel to

%141
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nations which adhere to effective non-proliferation policies.*
(NNPA, Section 3(b))

In this case, the Executive branch complied with the
procedural and substantive standards of the NNPA and AEA in
making the national security and non-proliferation judgments
necessary for entering into the new Agreement. Congress then
had the opportunity to exercise its statutory prerogative to
override the Executive branch Judgments and prevent entry into
the agreement through a joint resolution of disapproval. It
failed to do so. The issues raised by the programmatic
approvals in the proposed Agreement are thus ones of policy,
not law; the AEA did not prohibit the President from presenting
the Agreement to Congress, nor did it require Congress to
reverse the President's judgment that the Agreement would
advance United States interests.
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APPENDIX 29

LErm FROM HON. JO-IN C. WHITEHEAD, ACTING SECRETARY OF
STATE, TO CHAIRMAN FAScELL, CONCERNING ADMINISTRATION'S IN-
TENTIONS REGARDING IMPLEMENTATION OF THE PROPOSED AGREE-
MENT, MAY 26, 1988

May 26, 1988

Dear Mr. Chairman:

On behalf of the Administration, I wish to confirm a number
of intentions and understandings regarding the Agreement for
Cooperation Between the Government of the United States and the
Government of Japan Concerning Peaceful Uses of Nuclear Energy
and the Implementing Agreement.

1. Plutonium Shipments Pursuant to the Implementing Agreement

The Administration will not allow air shipments of
plutonium pursuant to the Implementing Agreement to overfly or
land in the United States--except in the case of aircraft
emergency. Any transportation plan in which the Administration
would be willing to cooperate providing for such emergency
landing sites would restrict them to remote military bases.
Moreover, the Administration will require in connection with
any such transportation plan providing for emergency landings
in the United States that containers for air shipment of
plutonium comply with the legal standards for transit of the
United States, including the provisions of Section 5062 of the
Omnibus Budget Reconciliation Act of 1987 concerning the
development and testing of casks for transporting plutonium.

As confirmed in the side letters exchanged in connection
with the Implementing Agreement, the cooperation and
appropriate assistance of the United States must be secured for
any air transport of plutonium to Japan pursuant to the
Implementing Agreement. The Administration will only provide
such cooperation and appropriate assistance if, among other
considerations, it is satisfied that U.S. national security,
non-proliferation and environmental interests and the health
and safety of the American people are fully protected.

The Honorable
Dante B. FPocell, Chairman,

Committee on Foreign Aff'irs,
House of Representatives.

N.
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The Administration will consider programmatic shipment of
plutonium by sea under adequate physical security pursuant to
the Implementing Agreement. Such an arrangement would be
treated by the Administration as a subsequent arrangement in
accordance with Section 131 of the Atomic Energy Act.

The Administration will keep the Chairman and ranking
minority members of the Senate Foreign Relations Committee and
the House Foreign Affairs Committee apprised of developments
regarding the certification of a plutonium container for air
shipment. The Administration also will inform the Chairmen and
ranking minority members of these committees as to
transportation plans for air or sea shipment and their
implementation, including United States cooperation and
assistance under such plans.

2. Suspension Rights

Pursuant to the f*rst sentence of Article 3(2) of the
Implementing Agreement, the United States has the unilateral
and unambiguous right to suspend its consent in order to
prevent a significant increase in the risk of proliferation or
threat to its national security. The remainder of Article 3
and paragraph 7 of the Agreed Minutes to the Implementing
Agreement does not detract from the right of the United States
to make such judgments, but rather affirms the nature of this
right and specifies procedures which are to be followed in its
exercise.

The provision that suspension decisions would be taken in
the most extreme circumstances of exceptional concern from a
non-proliferation or national security point of view and would
be taken at the highest levels of government appropriately
reflects the seriousness with which the United States should
approach any invocation of its suspension rights in this
agreement with Japan, a close ally with excellent
non-proliferation credentials.

The provision stating that the parties will implement their
consent rights to avoid hampering, delaying or unduly
interfering in the nuclear activities in the two countries is
equivalent to provisions in international safeguards agreements
and is fully reciprocal. It in no way diminishes the right of
the United States to suspend approval to prevent a significant
increase in the risk of proliferation'or in the threat to. its
national security.

The language that each party will carefully consider the
economic effect of suspension in no way inhibits the right of
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the United States to suspend consent on non-proliferation or
national security grounds. It is intended only to highlight
the seriousness of this step and to ensure that it is not
undertaken so as to risk inflicting gratuitous damage on
another nation's economy.-

The Administration will suspend the approval given in
Article 1 of the Implementing Agreement promptly and to
whatever extent is required to prevent a significant increase
in the risk of proliferation or in the threat to national
security. The Administration will promptly report to the
Chairmen and the ranking members of the SPRC and HFAC if it
concludes that such suspension is necessary.

3. Programmatic Approvals

The United States approvals for the use of plutonium
provided in Article 1 of the Implementing Agreement are based
inter alia on the premise that adequate safeguards and physical
protection measures--as required by the Agreement and the
Implementing Agreement--are being applied to existing
facilities and will be applied to future facilities when they
are added to Annex 1 or 2.

As provided for in the safeguards concepts (House Document
100-128, p. 98 ff), in Japan's letter on non-proliferation
policy submitted to the U.S. in connection with the Agreement
(p. 189 ff) and in the Safeguards Agreement between Japan and
the International Atomic Energy Agency in connection with the
Treaty on the Non-Proliferation of Nuclear Weapons
(INFCIRC/255), Japan will cooperate to enable use of the most
advanced safeguards technology available for safeguards on
nuclear material subject to the Agreement.

4. Additional Steps To-Apprise Congress

In order to keep Congress informed concerning the
implementation of the Agreement, the Administration will
include a description of the status of the U.S.-Japan Agreement
in the President's Annual Report to Congress on
Nonproliferation, pursuant to Section 601 of the Nuclear
Non-Proliferation Act of 1978. This description will contain,
among other things, a) an explanation of why the statutory
criteria for the approvals for reprocessing and related
activities given in Article 1 of the Implementing Agreement
continue to be met, b) a report on the status of future
facilities which are intended to be placed on Annexes 1 and 2,
and c) the status of the development of safeguards technology
and safeguards techniques to be applied in such facilities,
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with particular attention to the expected capabilities of

nuclear material accounting.

5. Future Facilities

Within 45 days of receiving the notification from the
Government of Japan required by Article 2 of the Implementing
Agreement and paragraph 5 of the Agreed Minutes thereto
concerning the addition of a facility to Annex 1 or 2, the
Administration will inform the Chairmen and ranking members of
the SFRC and HFAC of the notification and will provide a report
(classified if necessary) containing a description of the
safeguards to be applied and any other facts relevant to the
conclusion that the use of nuclear material subject to the
Agreement at that facility will not result in a significant
increase in the risk of proliferation or be inimical to the
common defense and security of the United States.

Whenever safeguards measures are adopted or modified in
accordance with Article 2(4) of the Implementing Agreement, the
Administration will process these actions as subsequent
arrangements in accordance with Section 131 of the Atomic
Energy act.

6. Other Matters

The entry-into-force of the Agreement does not oblige the
United States to grant any other country or any group of
countries treatment equal to or better than that provided to
Japan in the Agreement.

The Administration will not approve any substitution for,
'swapping" of, or other disposition of nuclear material subject
to the Agreement which would undermine U.S. non-proliferation
or national security objectives.

Sincerely,

John ehead
Acti secretary
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APPENDIX 30

DEPARTMENT OF STATE ANALYSIS OF SUSPENSION RIGHTS UNDFR THE
~]PROPOSED AGREEMENT

Suspension Rights in Proposed Agreement with Japan Concerning
Peaceful Uses or Nuclear Energy and its

Associated ImplementingAgreement

1. Two provisions relate to suspension'

-- Article 12 of the basic Agreement for Cooperation
(H.Doc. 100-128 at p.16) establishes the grounds for
either party to suspend cooperation or terminate the
Agreement for Cooperation for cause. The effect of
Article 12 is to provide for suspension of the operation
of the Agreement for Cooperation at the request of a patty
prior to its expiration date (which is specified in
Article 16(2) as six months after written notice,
beginning 30 years from the Agreement's entry into
force). One result of suspension under Article 12 is that
the terminating Party would have a right to the return of
previously exported items.

-- Article 3 of the Implementing Agreement (H.Doc. 100-128
at pp.43-45) provides that the Implementing Agreement will
be of the same duration as the Agreement for Cooperation.
However, it also permits:

*either party (to) suspend the agreement it has
given in Article I of this Implementing Agreement in
whole or in part to prevent a significant increase
in the risk of nuclear proliferation or in the
threat to its national security caused by
exceptional cases such as a material breach by the
other Party of the Treaty on the Non-Proliferation
of Nuclear Weapons or withdrawal therefrom, or a
material breach by the other Party of its safeguards
agreement with the [International Atomic Energy]
Agency, of this Implementing Agreement or of the
Agreement for Cooperation.*

This means that without terminating the Agreement for
Cooperation and Implementing Agreement, the U.S. could for
reasons of non-proliferation or national security suspend
the U.S. consents for reprocessing, alteration, storage,
and international transfer of nuclear material provided
for in the Implementing Agreement

2. Why was a suspension right provided for in ihe Implementing
Agreement?

-- In the absence of a specific treaty provision, the
primary bases for suspension under the international law
of treaties (as found in customary international law and
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codified in the Vienna Convention on the Law of Treaties)
are material breach and fundamental change of
circumstances. These grounds for suspension are limited:
a material breach must be an important delict and does not
include actions of third parties; a change of
circumstances must be fundamental, not foreseen by the
parties or caused by the party seeking to terminate the
agreement, and its effect must be to transform the extent
of that party's obligations under the agreement. A change
of circumstances ordinarily would not permit suspension of
only a part of an agreement.

-- These rights of suspension provided under the law of
treaties may not be broad enough to cover all situations
of national security or non-proliferation concern to the
United States that could arise in connection with nuclear
cooperation with a foreign nation. Accordingly, U.S.
nuclear cooperation agreements with programmatic consents,
including the proposed Agreement with Japan, have included
specific provisions establishing a U.S. suspension right
beyond that automatically conferred by the law of
treaties. The scope of this supplementary suspension
right has been based on the statutory provisions
underlying the U.S. approvals contained in the agreements.

-- Under Sections 123a. and 131a. of the Atomic Energy
Act, entry into agreements for cooperation and the
exercise of approval rights in agreements must be
consistent with U.S. national security interests. Under
Section 131b. of the Atomic Energy Act, consents to
reprocessing or subsequent transfers of recovered
plutonium to non-nuclear-weapon states must be based on a
determination that these activities will not create a
significant increase in the risk of proliferation.

-- These twin standards of national security and
non-proliferation are embodied in the suspension right set
forth in Article 3 of the Implementing Agreement with
Japan. The effect of this provision is to permit the
United States to lift its consent to the extent necessary
if circumstances should arise in which either of these
standards are no longer met. This right will be present
whether or not the U.S. right of termination in Article 12
of the basic Agreement for Cooperation is applicable, and
whether or not the law of treaties confers a right of
suspension in the circumstances.
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3. What circumstances are encompassed within the U.S.
suspension right?

-- The Implementing.Agreement does not give an exhaustive
listing of either the specific developments or the
specific categories of developments that constitute a
basis for suspension. This is because it is impossible in
advance to identify all the situations that might threaten
U.S. national security or significantly increase the risk
of proliferation.

-- Nevertheless, the Implementing Agreement does identify
at least seven categories that could be pertinent:

a. A material breach by Japan of a bilateral
obligation to the United States (e.g., of the
Agreement for Cooperation or Implementing Agreement;
see Article 3(2) of Implementing Agreement);

b. A material breach by Japan of a multilateral
obligation (e.g., of the Treaty on Non-Proliferation
of Nuclear weapons (NPT); see Article 3(2) of
Implementing Agreement);

c. A material breach by Japan of a bilateral
obligation to parties other than the United States
(e.g., of its safeguards agreement with the
International Atomic Energy Agency; see Article 3(2)
of Implementing Agreement);

d. withdrawal by Japan from a non-proliferation
treaty in accordance with its terms (e.g.,
withdrawal from the NPT; see Article 3(2) of
Implementing Agreement);

e. An action in Japan, including by third parties,
that creates a special proliferation or national
security risk (e.g., a risk that pertains solely to
a particular facility or activity; see paragraph 7
of Agreed Minutes to Implementing Agreement --
H.Doc. 100-128 at 61);

f. An action by a foreign government that creates a
risk associated with the Japanese nuclear program
(see paragraph 7 of Agreed Minutes to Implementing
Agreement); and

g. An event beyond the territorial jurisdiction of
Japan that creates a risk associated with the

rI
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Japanese program (see paragraph 7 of Agreed Minutes
to Implementing Agreement).

As noted above, the events, activities and situations
described by these categories may exceed the range of
situations that would give rise to a right of suspension under
the law of treaties. They serve to illustrate how national
security or proliferation risks could arise.

4. Does the Agreement set an artificially high threshhold of
severity before any of these cases would warrant suspension?

-- No. The fundamental test is one of increased risk --
either risk of proliferation or of threat to U.S. national
security interests. Should any "case* create a situation
in which continuation of an approved Japanese activity
would create this increased risk, then the suspension
right is available.

-- There need not be actual proliferation or damage to
U.S. national security interests for the suspension right
to apply. The purpose of the suspension clause is to
enable the United States to address increased risks before
such events occur.

-- Article 3(2) of the Implementing Agreement does state
that a decision to suspend consent would only be taken in
the most extreme circumstances of exceptional concern from
a non-proliferation or national security point of view.
;* This is a recognition of the outstanding
non-proliferation credentials of the Government of Japan,
the rigorous requirements in the Agreement for the conduct
of Japan's nuclear program, and Japan's status as a stable
ally and important security partner. Any instance of
significantly increased proliferation or national security
risk in the-case of Japan would inevitably arise out of
"extreme circumstances of exceptional concern.*

5. Does use of the suspension right require Japan's agreement?

-- No. Article 3(2) of thelImplementing Agreement makes
it clear that eitherhr party" may suspend its consent.
Once this unilateral suspension right has been exercised,
the suspending party need not lift its suspension until it
has been possible *to deal in a manner
acceptable to the parties with the exceptional case.* The
phrase "acceptable to the parties* means acceptable to
both parties, i.e., to the United States as well as
Japan. Thus, until the United States is satisfied with
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the situation, it need not reinstate its consent.

-- In those cases in'which the agreement of both parties
is required for an action under the Agreement or
Implementing Agreement that requirement is made explicit.
In addition to the language in the suspension clause
requiring mutuality to lift a suspension, other examples
of required mutual agreement may be found in Articles
l(e), l(g), 1(j), 2(l)(a)(ii), 2(4)(b) and (c), 3, 4, 5,
6, 10, 11, 14(3), and 15 of the Agreement for Cooperation,
and Articles 1(4), 2(1), 2(2), 2(2)(b)(i), 2(3), and 2(4)
of the Implementing Agreement.

-- The unilateral character of the suspension right is
reinforced by the dispute resolution
clause in Article 14 of the underlying Agreement for
Cooperation (H.Doc. 100-128.at 18). Paragraph two of this
article establishes a duty for each party to consult at
the request of the other concerning the interpretation or
application of the Agreement. In contrast, paragraph 3 of
Article 14 states that in the event the parties are unable
to resolve a dispute they 'may agree" to submit the
dispute to an arbitral tribunal. This language leaves it
to the discretion of each party whether to agree to refer
the dispute to another institution for resolution.

-- It should be borne in mind that with a close ally like
Japan -- which has outstanding non-proliferation
credentials -- it is extremely unlikely that the United
States would ever need to invoke a suspension right. The
Agreement and Implementing Agreement contain numerous
provisions for mandatory consultations between the two
governments, during which the United States would identify.
any concerns to Japan so that rectifying measures could be
taken. Moreover, the Agreement and Implementing Agreement
set forth the strictest safeguards and physical protection
controls of any U.S. Agreement for Cooperation and this
will help ensure thot activities under the Agreement can
proceed smoothely without interruption. Nevertheless,
Article 3 of the Implementing Agreement unambigously
reserves to each party the right to withdraw its consent
to protect its non-proliferation and national security
interests, and this decision is not subject to third-party
dispute resolution absent the agreement of both parties.

6. Does the Agreement require prior consultations which would
enable Japan to delay any U.S. decision tO suspend?

-- Paragraph 3 of Article 3 of the Implementing Agreement
calls upon the parties to consult, prior to suspension,
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concerning the situation and the necessity of suspension.
It does not, however, set any minimum duration to these
consultations nor require a particular outcome.

-- Prior consultation is in the interest of both parties,
since it affords an opportunity for the identification of
rectifying measures short of suspension, and may reveal
additional information obviating the need for suspension
altogether.

-- The nature of the consultations, however, will have to
be determined by the exigency of the situation. In no
event does this provision permit either party to refuse to
consult or to insist upon unacceptably long consultations
as a basis for frustrating the invocation of the
suspension right.

7. Does the Agreement impermissibly restrict the scope of
suspension once a decision to suspend has been made?

-- No. The applicable principle is that U.S. consent may
be suspended to prevent a significant increase in the risk
of proliferation or in the threat to U.S. national
security. If continuation of an activity would give rise
to such an increased risk, suspension is an available
remedy to the full extent required. This is made clear
in the first sentence of Article 3(2) of the Implementing
Agreement which ties the right of suspension to
fulfillment of the purpose of preventing such
significantly increased risks.

-- The Implementing Agreement also refers to this
principle by negative implication in four other places.

a. Paragraph 2 of article 3 states that a suspension
"would be applied only to the minimum extent and for
the minimum period of time necessary to deal in a
manner acceptable to the parties with the
exceptional case.' This means that in its breadth
and its duration the suspension should match the
case presented; at the same time, it confirms that
the suspension need not be any narrower than is
necessary to address the case adequately.

b. Paragraph 3 of Article 3 states that the parties
'shall seek to the maximum extent possible to avoid
the disruption of international nuclear trade and
the fuel cycle operations under this. Implementing
Agreement.* The phrase *to the maximum extent
possible* is an explicit recognition that the goal

. .
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to be achieved -- the avoidance of proliferation or
national security risk -- takes preeminence, but
should be furthered in ways which avoid economic
disruption where possible.

c. Paragraph 7 of the Agreed Minutes to the
Implementing Agreement identifies two situations --
where a risk relates solely to a particular facility
or activity or where a risk relates to actions of
third countries or events beyond the parties'
territorial jurisdiction -- and then specifies that
suspension is available only to the extent these
situations give rise to the requisite proliferation
or national security risk. This formulation again
stresses that the principle adopted is that
suspension may be as wide as the cases demand.

d, Finally, paragraph 4 of Article 3 states that
*The suspending party shall keep under constant
review the development of the situation which caused
the suspension and shall withdraw the suspension as
soon as warranted.* This simply confirms that the
duration, like the scope, of the suspension should
be tailored to the case of concern, but need not be
any shorter than required.

In sum, each of these four clauses reinforces the
principle that the suspension right has a purpose, and
where that purpose can be fulfilled without causing
gratuitous harm, it should be. This is not an impediment
to invoking the right as necessary, but an understandable
requirement not to use the broad suspension authority to
cause needless adverse effects.

8. Must economic interests be balanced against
non-proliferation and national security interests when
determining whether to suspend consent?

-- No. Paragraph 3 of Article 3 states that 'The
suspending party shall carefully consider the economic
effects of such suspension. .' By its own terms,
this does not require those effects to be balanced against
non-proliferation or national security concerns. Instead,
the purpose of this phrase is linked to the following
phrase: 'and shall seek to the maximum extent possible to
avoid the disruption of' activities under the Agreement.
Taken as a whole, the two phrases mean that the economic
effects of a suspension should be considered by a
suspending party to permit an assessment of the effects of
the various possible alternatives so that gratuitous
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economic damage can be avoided.

-- In no event does this provision require a suspending
party to consider alternatives that would not satisfy the
non-proliferation or national security objectives to be
protected through suspension. Rather, this provision is

another reflection of the principle that the suspension
clause is available to serve its purpose but should not be

used in a way to cause unnecessary injury.

,'~1.



APPENDIX 31

DEPARTMENT OF DEFENSE ANALYSIS, "TRANSPORTATION ALTERNA-
TIVES FOR THE SECURE TRANSFER OF PLUTONIUM FROM EUROPE TO
JAPAN"

EXECUTIVE SUMMARY

1. Introduction. This study is a technical evaluation of
alternate modes of transporting large quantities of plutonium
from France and the United Kingdom to Japan. Ensuring the
security of separated plutonium in transit is of fundamental
importance. Although primarily a Japanese concern, US law
requires that the Department of Defense be fully consulted to
ensure that physical security measures are adequate. Two basic
transportation modalities are available to transfer plutonium
from Europe to Japan--by air and by sea. The Office of the
Secretary of Defense, Joint Staff, and Services have concluded
that air shipment via the polar route is preferable to sea
shipment in accomplishing this mission. With appropriate
security measures, sea shipment can also provide adequate
security, although at a higher cost to military readiness.

2. Air Shipent. The first, preferred modality is air
shipment. Alternatives for shipment of plutonium by air
include: (a) the near-term feasibility of non-stop flights of
civilian cargo aircraft; (b) civilian cargo aircraft refueling
on the ground; (c) military cargo aircraft refueling on the
ground; and (d) military cargo aircraft refueling in the air.
Below is a table summarizing the relative strengths and
weaknesses of each alternative. (Grades range from the most
favorable rating of A to the least favorable rating of E.)

Air Transportation Alternatives
(Note: A - best; E w worst)

I II III IV
Civ. Air Civ. Air Nil. Air Mil. Air
non-stop grnd refuel grnd refuel air refuel

Threat
Assessment A A A A

Adequacy
of Security A A A A

Impact on
US Military
Readiness A A C D

Time in
Transit A A A A

Costs per
-Shipment B B B C

Frequency
of Shipments C C C C



W34

3. Sea ShiMnt. The second modality is sea shipment. Alterna-
tives or shipment of plutonium by sea include: (a) civilian
cargo vessel without escort; (b) civilian cargo vessel with US
Government escort; (c) civilian cargo vessel with foreign escort;
and (d) military cargo vessel without escort. Below is a table
summarizing the relative strengths and weaknesses of each alterna-
tive. (Grades range from the most favorable rating of A to the
least favorable rating of E.)

Sea Transportation Alternatives
(Note: A - best; E - worst)

V VI VII VIII
Civ. Sea Civ. Sea Civ. Sea Mil. Sea

w/o escort US escort foreign escort w/o escort

Threat
Assessment D B B B

Adequacy
of Security D B B C

Impact on
US Military
Readiness B D* B D

Time in
Transit E E E D

Costs per
Shipment B D D C

Frequency
of Shipments A A A A

Footnote:
* Upgraded to B if US Coast Guard escort is used.

4. Discussion. The Department of Defense has evaluated each of
these transportation alternatives and concluded that Alternatives
I and II under the air transport modality are preferable. The
following pages discuss both the air and sea modalities and four
alternatives under each. Since several of the options would have
a significant impact on military readiness, the Joint Staff and
the Services have indicated further study may be required.
Moreover, this is not a final transportation plan. The United
States and Japan will develop a detailed transportation plan
prior to each shipment.

2
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AIR TRANSPORTATION ALTERNATIVES

1; Introduction. Annex 5 of the pending agreement anticipates
that the plutonium will be transported from Europe to Japan "by
dedicated cargo aircraft . . . via the polar route or other
route selected to avoid areas of natural disaster or civil
disorder." The Department of Defense believes that air trans-
port is the preferable transportation modality, and that
Alternatives I and II are preferable to all other alternatives.
This discussion will focus first on concerns common to all of
the air alternatives and then turn to the specifics of each.

2. Possible Routes. There are several possible air routes.
The best polar route (approx. 6600 nautical miles (NM)) is
almost entirely over water, and it avoids overflying the United
States. It extends directly north from France or Britain across
the Norwegian Sea, off the east coast of Greenland, across the
North Pole, continuing through the Bering Strait, and then turn-
ing south-southwest off the east coast of the USSR to Japan.
Air France and Japan Air Lines now have direct flights from
Paris to Tokyo which largely follow this route, diverting q bit
to the east to refuel in Anchorage, Alaska. The shortest route
(approx. 5600 NM) describes a great circle across Scandinavia,
continuing across Soviet arctic territory, and on to Japan. A
final polar option, although considerably longer (approx. 8300
NM), crosses Greenland and then the island archipelago of north-
ern Canada, stops to refuel at one of the military facilities in
Alaska, and continues on to Japan. The only advantage of this
route is that the plane would remain on ground radar for much of
the way. Either route would require the consent of all the
states to be overflown; the Soviet route would force reliance on
Soviet cooperation to ensure security.

3. Threat Assessment. Military, transportation, intelligence,
and counter-terrorism expertsconsider air transport the
preferred option from a security perspective. These experts
consider airports, especially military airfields, to be the most
secure transfer points available. Under the agreement, the
planes will take off from and land at the most secure airfields
possible. The primary threat to a cargo plane is sabotage. One
possible scenario would be an attempt to down the aircraft
during takeoff or landing with man-portable anti-aircraft
weapons. Once the plane has gained sufficient altitude after
takeoff until it approaches landing, it would be invulnerable to
such missiles. Another threat is that a terrorist might seek to
plant an explosive device on the plane. If the security
measures listed in the agreement are followed, this could not
succeed. The only way an outside agent could actually acquire
the plutonium cargo would be to hijack the plane, either through
force or with inside assistance. Again, appropriate security
measures could avert either threat. Following a polar route

3
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would further reduce the chance a hijacking or diversion attempt
could succeed. Only a small number of states have the ability
to intercept and threaten an aircraft in flight; very few could
do it over the arctic regions. The primary disadvantaged are
the relatively limited payload and the greater number of flights
which would be required in comparison to sea shipment.

4. Adequacy of Physical Security Protection. The primary reas-
ons air transport is the most secure transportation mode are
that the materials are in transport only a short time and offer
few opportunities for interdiction. Thus, many experts believe
future long-distance shipments of plutonium will be only by air
on specially chartered aircraft with private or military guards
and following strict security guidelines. The agreement itself
provides a comprehensive list of security guidelines. To ensure
the security of air shipment, the various steps listed in Annex
5 are essential. These include: (a) keeping the time and route
of the shipment secret; (b) providing armed escorts; (c) ensur-
ing the reliability of the crew and security personnel; (d) load-
ing and offloading the cargo at secure airfields; (e) ensuring
the crashworthiness of shipment casks and equipping them with
individual transponders; (f) equipping the aircraft with relia-
ble and redundant communications equipment; and (g) developing
detailed contingency plans to assure adequate and coordinated
responses in any emergency, including identifying adequate
military response forces. Several US military airfields along
the polar route would be available in case of an emergency.

5. Costs and How They Should be Allocated. The Japanese would
bear the direct costs of equipping, manning, and operating the
cargo aircraft, whether civilian or military. Costs associated
with a routine commercial shipment will result in little, if
any, cost to US forces. If military cargo aircraft (C-5 or
C-141) are used, the operating costs would be higher. Added to
these would be the costs of tanker operation if in-flight
refueling is used. In the event of an emergency involving the
cargo plane, a tanker, or both, the United States would respond
with costs running $350,000 to $700,000 or more. The Japanese
would be expected to pay all the quantifiable costs for the use
of US military assets.

6. Impact on US Military Readiness. Since the duration of the
flight would be short (about 12-16 hours) and the likelihood of
any problems very low, any adverse impact would be of limited
duration and manageable. Only in the unlikely event an
emergency occurred during a shipment would there be any adverse
impact on the mission readiness of US units for the first two
alternatives. For Alternatives III and IV, where military
aircraft and refueling resources might be used, there would be
an adverse impact on military readiness. Either alternative
would divert a major military cargo plane and crew from its

4



primary military mission for several days for each mission.
Moreover, Alternative IV would require the availability of an
Air Force tanker and crew. US Air Force tanker assets are
scarce and play a critical role in US strategic response
capabilities. Employing either alternative would have an
adverse impact on US military readiness and would require
further evaluation within the Department of Defense.

7. Air Transportation Alternatives. Alternatives for shipment
of plutonium by air include: (a) the near-term feasibility of
non-stop flights of civilian cargo aircraft; (b) civilian cargo
aircraft refueling on the ground; (c) military cargo aircraft
refueling on the ground; and (d) military cargo aircraft with
in-flight refueling. The particulars of each alternative are
discussed below:

a. Alternative I -- Civilian Cargo Aircraft (Non-Stop).
Assuming an appropriate cargo aircraft were available, a
non-stop flight from Europe to Japan would be an extremely
safe and secure alternative for transporting plutonium.
While no such aircraft currently exists, contact with Boeing
experts indicates a cargo version of the Boeing 747-400
extended-range passenger plane, with a range of well over
7,000 nautical miles, should be available within the near
future. Moreover, Boeing Company representatives indicate at
least two airlines have ordered the large, long-range cargo
variant of the aircraft capable of performing the mission for
delivery in March, 1989. The purchase price of the Boeing
747-400 will be approx. $125 million, although the Japanese
will be able to charter such a plane for much less. There
are other options as well, including refurbishing an existing
747 cargo plane with the most modern, fuel-efficient engines
and additional fuel capacity.

b. Alternative II -- Civilian Cargo Aircraft (Ground
Refueling). The next best transportation mode would also use
dedicated commercial cargo planes flying the polar route.
The difference is that the plane would be refueled on the
ground. (While in-flight refuelin-__of a civilian cargo plane
is possible, it is unacceptable to the Department of Defense
in view of the safety risks and adverse impact on military
readiness.) Assuming current air cargo rangcRa~pability and
to ensure an adequate fuel reserve, the aircraft would have
to refuel en route. Any refueling stop complicates somewhat
the transportation and physical security problems.. To ensure
security on the ground, refueling could be done at a military
facility in Alaska. These facilities include: (a) Galena
AFB;'(b) Shemya AFB; (c) Adak NAS; (d) Eielson AFB; and
(e) Elmendorf AFB. Although the initial leg would be over
600-800 NM farther than landing at Eielson, Elmendorf, or
Galena, refueling at either Shemya or Adak could avoid over
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flying mainland North America. Moreover, while both Shemya
and Adak have outstanding safety records, periodic bad
weather conditions would require backup options to refuel on
the mainland. Galena AFB, with excellent facilities and
consistently good flying weather, is located in north central
Alaska, far from any population centers, and would be an
ideal refueling airfield.

c. Alternative III -- Military Cargo Aircraft (Ground
Refueling). The third alternative mode is to use military
cargo planes (C-5 or C-141) to transport the plutonium via
the polar route. (French or British cargo planes might also
be used.) The operating costs for military cargo aircraft
are high; nearly $600,000 for a C-5 and over $225,000 for a
C-141. (Operating costs for French or British planes are
probably comparable.) The Japanese would also have to pay to
get the plane from its operational base to the point of depar-
ture, and back to base after completing the mission.
Refueling could be accomplished at military facilities along
the route. As with civilian cargo planes, the primary threat
to military cargo aircraft would continue to be sabotage,
especially from terrorists using anti-air missiles during
takeoff and landings. The security protection for military
transportation of plutonium would be more than adequate. The
military would have to verify security precautions on the
ground at the points of origin and delivery, probably insist-
ing upon using military airfields at each end. This alterna-
tive could have an adverse impact upon US military readiness
by diverting a major military cargo plane and crew from its
primary military mission for several days for each mission.

d. Alternative IV -- Military Cargo Aircraft (In-Fliht
Refueling). The fourth alternative is to use US military
cargo planes to transport the plutonium via the polar route.
Refueling would be accomplished by in-flight refueling from a
KC-135 or KC-10 tanker en route. In addition to the normal
operating costs listed in Alternative III, in-flight refuel-
ing would add about $40,000 per trip in tanker costs.
In-flight refueling raises the possibility of a mid-air
accident. Even with highly trained personnel and fully
tested equipment, mid-air refueling operations, although
routine, are considered "notsafe" and are undertaken only
when essential to a military mission. This increased risk is
only nominally offset by eliminating the slight risks of
accident or terrorist attack during an additional takeoff and
landing necessary for a ground refueling operation.

8. Additional Comments. Civilian air transportation over the
polar route is cost-effective, is environmentally sound,
provides a high level of safety, and, with proper precautions,
ensures adequate security with little adverse impact on military
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readiness. Before the Department of Defense could provide
military assets, however, the Joint Staff and Services would
have to study the matter in detail.

SEA TRANSPORTATION ALTERNATIVES

1. Introduction. Sea transportation is another possible mode.
There is precedent for this sea shipment method. In the latter
half of-1984 the United States approved the shipment of 253
kilograms of plutonium from France to Japan aboard a dedicated,
specially prepared cargo vessel. The United States, France, and
Japan coordinated escort services to protect the cargo ship for
much of the trip. The logistical problems were significant and
there was an adverse impact on military readiness to ensure
adequate security protection for that shipment. Indeed,
following the 1984 experience, the Department of Defense felt
that sea shipment was not the preferred permanent solution to
the problem. This discussion will focus first on concerns
common to all of the sea alternatives and then turn to the
specifics of each.

2. Possible Routes. There are several possible routes for sea
shipment. These include: (a) across the Atlantic, through the
Panama Canal, and across the North Pacific to Japan (the route
used in 1984); (b) across the Mediterranean Sea, through the
Suez Canal, across the Indian Ocean, and north to Japan;
(c) across the Atlantic, around South America, and on to Japan
across the Pacific; and (d) around southern Africa, across the
Indian Ocean, and on to Japan. The latter two routes, despite
their increased distance, have the advantage of avoiding "choke
points."

3. Threat Assessment. There are several basic problems with
any sea shipment modality. First, in contrast to the high level
of security associated with airports, normal civil port security
is notably lax. Of course, every effort would be made to
provide the most secure sea transshipment point available,
perhaps even utilizing naval bases. Moreover, France or Britain
would be responsible for port security until the vessel is well
underway and Japan would be responsible once the ship arrived in
Japan. Nevertheless, port security could be a significant
concern. Under some conditions, it would be difficult to keep
the details of the voyage secret and to protect the vessel while
in port. Second, sea shipment is slow, with the total transit
time between 35 and 75 days. Third, the vessel is accessible
and vulnerable throughout the voyage, particularly when the
vessel is passing through channels, straits, and other
restricted waterways ("choke points"), or when it is near the
coast. Special precautions would need to be taken at all
vulnerable points. Fourth, a vessel would make a more
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attractive target than an aircraft flying a polar route to a
terrorist group. Armed escorts and other security measures
would need to be taken to deter and defeat any terrorist
threat. Fifth, since a ship has a larger crew and the time of
the voyage is much longer, greater efforts would be required to
guarantee crew security. Disaffected or disloyal crew members
could attempt to sabotage the cargo or ship. Under inducement
or coercion such crew members could assist outside terrorists to
try to board and hijack the vessel or sabotage the cargo.
Moreover, unless adequate response forces were available in the
imediate area to deter and defeat such an effort, hijackers
might well succeed by transferring the material to another
vessel or diverting the ship to a "friendly" port. Properly
secured, removal or transfer of the cargo to another vessel
while the ship is underway would be quite difficult. However,
with enough time and equipment, it could be done.

4. Adequacy of Physical Security Protection. To enhance the
security of surface shipment by civilian cargo vessel, various
steps are essential. A reasonable baseline standard is the
security package applied to the 1984 shipment. In that case'the
United States approved the shipment of plutonium from France to
Japan aboard a dedicated, specially prepared cargo vessel.
France, the United States, and Japan provided a combatant ship
escort and other security services for much of the trip. Essen-
tial security precautions include: (a) maintaining secrecy of
the route, date and time of departure and arrival, and the na-
ture of the cargo; (b) modifying the ship to make removal of the
plutonium at sea more difficult; (c) assigning independent and
specially trained security personnel; (d) installing weapons and
other equipment to defend the craft and cargo against terrorists
and other threats; (e) conducting background investigations of
all crew and security team members; (f) maintaining real-time,
redundant communications to monitor the location and security
status of the vessel for the voyage; (g) providing continuous
backup support for the vessel by military security assets; and
(h) providing sufficient fuel capacity to permit the completion
of the voyage with no intermediate stops. The Department of
Defense believes that to adequately "deter" theft or sabotage,
it would be necessary to provide a dedicated surface combatant
to escort the vessel throughout the trip. While rapid response
by long-range military aircraft is possible in some contingen-
cies, the ability to deter or interdict a terrorist act from the
air is limited. Whether France or the United Kingdom would be
willing to provide naval escort services all the way to Japan,
or within 1000 miles of Japan before turning over escort respon-
sibility to the Japanese, is undetermined. The 1984 experience
might provide an acceptable model to divide escort responsibil-
ity during the course of the voyage. Finally, even if the most
careful precautions are observed, no one could guarantee the
safety of the cargo from a security incident, such as an attack
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on the vessel by small, fast craft, especially if armed with
modern anti-ship missiles. Adequate security measures, however,
could ensure that nothing short of an effort by a major naval
power could divert the ship or acquire the cargo. In any case,
the Department of Defense would have to carefully scrutinize any
security plans to ensure they are adequate.to deter attack and
protect the plutonium.

5. Costs and How They Should be Allocated. Under the agree-
ment, Japan would bear all the identifiable security-related
costs. These would include extensive modifications to the ship,
such as extra fuel capability and self-defense weapons, and
other special equipment to meet the requirements discussed
above. The costs to the US Government would be to monitor,
inspect, and certify security procedures are adequate to the
degree of risk. The Japanese would also pay for the normal ship-
ping costs, fuel, other provisions, and crew costs, totaling
between $900,000 and $1.4 million per voyage. In addition, the
Japanese would be expected to bear all the quantifiable costs of
having the US naval forces ready to respond to a crisis involv-
ing the ship, such as an attack or a hijacking attempt at sea,
as well as the cost of contingency response forces to deter any
such attack during a transit of any choke points. Such prepara-
tion would be expensive, especially where military assets would
have to be prepositioned to ensure rapid response. If a US,
French, or British Navy or Coast Guard vessel (or any combina-
tion of these) provided the escort services, additional costs
could exceed $2.8 million for the voyage. Moreover, reimburse-
ment for all US costs would be required for the entire period
the escort vessel was diverted from its primary operational area.

6. Impact on US Military Readiness. Surface transportation would
have an adverse impact on US military readiness. Depending on the
route, several CINCs, their staffs, and some of their units would
have to divert planning resources and emergency response assets
from their primary mission responsibilities to ensuring the
protection of this ship over a period of 6 to 10 weeks for each
voyage. The US military would have to ensure an adequate response
capability to cover a wide variety of contingencies. Military
units would have to be prepared to respond to any crisis with
minimal notice. The expense and the impact upon naval missions if
the US Navy were to assign a surface combatant to accompany the
cargo ship would be significant, since such an escort ship would
be unavailable for other military missions. Finally, if there
were any attempt to seize or sabotage the vessel or its cargo, the
adverse impact and expense would go up dramatically as the United
States took action to protect and, if necessary, recover the crew,
vessel, and cargo.

7. Sea Transportation Alternatives. Alternatives for shipment of
plutonium by sea include: (a) civilian cargo vessel without
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escort; (b) civilian cargo vessel with US Government escort;
(c) civilian cargo vessel with foreign escort; and (d) military
cargo vessel without escort. The particulars of each alternative
are discussed below:

a. Alternative V -- Civilian Cargo Vessel (Without Escort).
The first sea transportation alternative is to ship the
material by sea on a civilian cargo vessel without escort. To
maximize security, the Japanese would be expected to take all
of the steps discussed in paragraph 4 above. This would
include extensive modifications to the vessel's security and
other equipment to meet the special needs. The Japanese would
also pay for the normal shipping costs, fuel, provisions, and
pay for the crew at a total cost of approx. $1.2 million per
trip. The Department of Defense believes these steps might not
adequately "deter" a terrorist incident and ensure the security
of the shipment. While this would be the least expensive sea
transportation alternative, if there was an incident, the costs
and impact on military readiness would go up dramatically.
More significantly, the security of the plutonium cargo could
be in jeopardy, with all the enormous risks which that'entails.

b. Alternative VI -- Civilian Cargo Vessel (With US Government
Escort). A more secure sea transport alternative is to ship
the material by sea on a dedicated civilian cargo vessel with a
US Navy or Coast Guard escort. Again, the Japanese would be
expected to modify the vessel to comport with the security
requirements discussed above. In addition to the costs of
operating the civilian cargo vessel, they would bear all the
quantifiable costs of having the US Navy or Coast Guard vessel
accompany the cargo ship. If a US Navy ship were to escort the
civilian vessel, costs would run about $45,000 per day, which
would add between $1.8 and $2.8 million for each voyage. A US
Coast Guard vessel would cost somewhat less, about $16,200 per
day, due to its smaller crew size, for a total of between
$650,000 to $1.1 million. Moreover, use of a Coast Guard
vessel would impose a far lower impact on military readiness.
(Coast Guard vessels, while not part of the peacetime Navy, are
important mobilization assets.) Whether the United States can
best utilize its limited Coast Guard resources in this manner,
however, needs to be evaluated, given the increasing demands
being made in the areas of drug interdiction, fishery manage-
ment, and illegal immigration. Moreover, while the Coast Guard
indicates it is willing and able to perform the mission if
assigned, the two crucial elements to any Coast Guard participa-
tion are availability and complete financial reimbursement.

c. Alternative VII -- Civilian Cargo Vessel (Foreign Escort).
Yet another alternative is for the French or British navies, or
Japanese Maritime Safety Agency, to provide some or all of the
escort services. This alternative has two advantages: it
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places primary security responsibility with those countries
most directly involved-in the shipments; and it provides
adequate protection. However, there are several problems.
First, the employment of a British or French frigate would
detract directly from their regional commitments in Europe,
perhaps requiring the United States to assume greater naval
responsibilities there. Second, whether France or the United
Kingdom would be willing to provide naval escort services all
the way to Japan, or to within 1000 miles of Japan before
relinquishing escort responsibility to the Japanese, is
undetermined. It could have an adverse impact on their
military flexibility. Third, there are major logistical
problems associated with such a mission. An escort vessel
would need to be refueled and replenished in both directions.
The total costs for such a naval escort operation could be in
excess of $2.8 million or more per mission. Finally, the
United States would still need to be ready to respond to any
incident which might take place during the voyage, impacting
adversely on US military readiness. Pursuit of this alterna-
tive would require discussions through diplomatic channels with
the British, French, and Japanese.

d. Alternative VIII -- Military Cargo Vessel. The final trans-
portation alternative is using US naval cargo vessels to
transport the plutonium from Europe to Japan. (French or
British military cargo vessels, if available, might also be
used.) With modifications, several different types of ships
could carry such a cargo. The only time that the plutonium
would be at any real risk of theft or sabotage would be during
the port transfer process before it is loaded or after it has
been off-loaded. While protesters could obstruct the ship in
restricted waters or a terrorist craft could even damage the
ship with rocket-propelled grenades or anti-ship missiles, noth-
ing short of a major naval power could divert the ship or
acquire the cargo. The key question is whether security would
be adequate at the transshipment ports. The cost of using a
naval cargo vessel would be quite high. Japan would have to
pay industrial rates for such transportation, recompensing the
United States for fuel, wages of the officers and men, consuma-
bles, and other expenses. For an ammunition replenishment
vessel (AE or AOE), total costs could be over $2.8 million for
a 35-day voyage. A dedicated Military Sealift Command (MSC)
vessel, because of a much smaller crew, would cost only about
$1.4 million. Japan would also have to pay for the ship's
return to its area of operations, perhaps doubling the total
costs. Costs of other emergency response requirements dis-
cussed above would be largely eliminated since such ships could
provide their own defense against most threats. The fundamen-
tal problem involves diverting military units from their pri-
mary missions. Using naval vessels in this manner would have
an adverse impact upon US military readiness, diverting a major

11



544

replenishment ship or logistical support vessel from its pri-
mary mission for as much as ten weeks each shipment.

8. Additional Co nt. As in the 1984 sea shipment, security
for the voyage could be provided through a combined effort by
those nations concerned and the United States. The operational
impact of any of these alternatives is such that the Department of
Defense would have to study in detail if any sea shipment alterna-
tive were contemplated seriously. While sea shipment provides a
possible modality, in the opinion of the Department of Defense,
any sea alternatives should be pursued only if air alternatives
are not available.
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APPENDIX 32

PREPARWD STATEMENT OF DR. BERTRAM WOLFE, VICE PRESIDENT,
NUcLmR ENERGY, GENERAL Etwmc COMPANY, BEFORE THE SEN-
ATE FOREIGN RELAIoNs COMMITTEE, DECEMBER 15, 1987

Mr. Chairman and Members of the Committee:

I am Bertram Wolfe, the Vice President and General Manager

for Nuclear Energy of the General Electric Company. I received

my B.A. in Physics from Princeton University in 1950, and my

Ph.D. from Cornell University in 1955. I entered the nuclear

energy field in 1955, and have been engaged in that field

continuously since then, all but two years of that time at

General Electric. During those three decades, I have worked in

nearly every phase of nuclear energy, from reactor design to

development of new nuclear reactor concepts. Until recently, I

was the General Manager of GE's Nuclear Technologies and Fuel

Division, a position which included the responsibility for

technology licensing and exchange activities for General

Electric nuclear power reactors worldwide. In my present

position, I am responsible for the whole scope of GE's civilian

nuclear energy activities.

I am and have been an active participant in a number of

national organizations dedicated to :he improvement of U.S.

technology and capability. I am a member of the National

Academy of Engineering and the Energy Research Board. I am

also the immediate past president of the American Nuclear

Society and remain on its Board of Directors. I am, in

addition, a member of the Board of Directors of the American
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Nuclear Energy Council (ANEC) and am' pleased to appear before

you today on the Council's behalf. The nuclear industry, which

ANEC represents, strongly supports the proposed new U.S.-Japan

nuclear cooperation agreement and welcomes the opportunity to

set forth the reasons' for that support for the Committee's

consideration.

The new agreement, in a real sense, reflects the maturing

of the Japanese nuclear power program and of the cooperative

relationship between our two countries in related technology

development and non-proliferation policies. The first

U.S.-Japan nuclear cooperation agreement was signed in 1958.

It was part of President Eisenhower's "Atoms for Peace"

program, which was intended to limit the spread of nuclear

weapons by providing for transfers of civilian nuclear power

technology and materials in exchange for governmental pledges

that the technology and materials would be used only for

peaceful purposes. The Atoms for Peace program proved to be a

highly successful response to the concern over nuclear weapons,

expressed by President Eisenhower in 1953, that "the knowledge

now possesed by several nations will eventually be shared by

others -- possibly all others."

2-
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Since 1958, the U.S. and Japan have engaged in a long and

mutually beneficial nuclear trade relationship; indeed, the

-nuclear field remains one of the relatively few areas in which

the U.S. has a highly favorable trade balance with Japan.

Importantly, moreoever, Japan has been a strong and consistent

supporter of U.S. non-proliferation objectives within the IAEA

and elsewhere, an early and firm adherent to the Nuclear

Non-Proliferation Treaty, and has conducted its own massive

nuclear power program in a manner which has scrupulously

adhered to Japan's safeguards commitments. Further, the

Japanese nuclear power program is among the world's leaders in

efficiency, economy and safety.

I personally have been involved with nuclear power

activities in Japan for nearly twenty years, most recently as

the leader of GE's commercial nuclear activities in that

country. Accordingly, I believe I have some insights which may

be useful in the Committee's consideration of the proposed new

Agreement for Cooperation.

I am not a disinterested observer on nuclear power issues.

I believe that nuclear energy constitutes a necessary and

desirable part of the energy mix of modern, industrialized

nations and that it can make, and is making, an enormous

contribution to the well-being of our country and others. But
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'f r am not an uncritical advocate of any and all nuclear uses, or

users, and I am a strong supporter of the need for effective

non-proliferation controls. The proposed agreement, in my

judgment, realistically and practically accommodates those

considerations.

Focusing on its most essential characteristics, what this

new agreement does is enlarge the scope of U.S.

non-proliferation controls -- in response to the requirements

of the Nuclear Non-Proliferation Act of 1978 -- and provide

means for their application which are predictable and

practicable for both parties. The new agreopent substitutes a

programmatic U.S. approval regime for the current case-by-case,

shipment-by-shipment U.S. control of Japanese fuel cycle

activities. This programmatic approval regime would set the

boundaries on reprocessing of Japanese spent fuel and on

plutonium use activities in Japan, the bases for U.S.

revocation of consents given, and the steps for and

consequences of revocation. The agreement also provides for

the development and application of safeguards satisfactory to

the U.S. and for safeguards inspections by the U.S. and the

International Atomic Energy Agency (IAEA).

-- -
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As long as the Japanese stay within the "envelope" set by

the programmatic approval, and comply with their other

obligations under the agreement (and under the Nuclear

Non-Proliferation Treaty and their agreements with the IAEA),

they can proceed with the approved recycling activities --

activities which they clearly perceive as crucial to their

long-term energy security.

As in any negotiated bargain between co-equal parties, the

agreement responds to the needs of each side. The Japanese

agree to the significantly expanded U.S. control requirements

set forth in our Nuclear Non-Proliferation Act of 1978. For

its part, the U.S. will supplant its shipment-by-shipment

approval regime -- which, the Japanese have made clear they are

unwilling to continue to accept -- with a programmatic approach.

Is this a good bargain for the U.S.? My knot..iedge and

experience tell me that it is. Indeed, perhaps it is the only

realistic bargain available with the Japanese. Let me explain

why. Until the early 1970's, the U.S. held a pre-eminent

position in light water reactor technology and a virtual Free

World monopoly on fuel enrichment capacity. All that has

changed. Our monopoly in enrichment was ended in the 1970's by

the French and by a British-Dutch-German consortium. In the

same period, while civilian reprocessing in the U.S. ground to



a halt (essentially in response to the changes in U.S.

Government policy toward reprocessing of spent fuel), the

British and French went ahead with large civilian power

reprocessing endeavors, including agreements to reprocess

Japanese spent fuel. In the field of nuclear power plants, the

reactors built by the Germans, French, Swedes and the Japanese

-- based on U.S. light water technology -- match the

performance of the best reactors in this country.

I believe that the U.S. still has a lead in nuclear power

capability and technology. But the hard fact is that a nation

such as Japan, should it perceive itself to have compelling

reasons to cease nuclear trade with the U.S., can find

necessary nuclear capabilities, equipment, services and other

supplies elsewhere. In the case of Japan, many of these are

already available, or could soon become so, within its own

borders.

In sum, the Japanese no longer need to obtain from the U.S.

those very goods and services which create the basis for

exercise of U.S. control over their fuel cycle activities. If

we continue under the existing agreement, with its case-by-case

fuel cycle activity approvals by the U.S., it is my firm belief

that that agreement will progressivly become a "dead letter" --

with the Japanese either turning to others for the goods,
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services and technology they have heretofore obtained from the

U.S. or developing the capacity to provide these for

themselves. That is the reality of the situation. This same

reality leads to the conclusion that what we should seek is to

retain our constructive influence on the Japanese nuclear

program and a degree of overall control consistent with

legitimate Japanese energy security goals. That, Mr. Chairman,

is what this proposed agreement provides.

As a result of my work in Japan, I have gotten to know the

Japanese nuclear leaders. I have listened to their arguments

on reprocessing and the recycling of plutonium in light water

reactors. Their views are heavily influenced by the fact that

Japan has a very limited indigenous supply of energy.

Obtaining energy from plutonium in breeder reactors is a high

priority for them, and they see recycling in light water

reactors as a step on their path to the breeder. Some may

believe that plutonium recycle in light water reactors is the

wrong approach for the Japanese -- and I have expressed my own

doubts to them on commercial grounds -- but it is clear that

only when the Japanese decide, for their own economic and

energy policy reasons, that such recycle is a poor choice will

they change their current program.

-7-
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Any U.S. attempt to block or micro-manage Japanese

plutonium use would be doomed to failure given the size and

sophistication of Japan's nuclear power program, its vital role

in the Japanese economy and Japan's determination to achieve

energy security. Realism, and a U.S. self-interest, argue for

providing reasonable flexibility to the Japanese who, it's

worth emphasizing, have an unimpeachable non-proliferation

record.

Our continued cooperation with Japan, on terms of mutual

respect, would set an example for the rest of the world that we

are serious about our commitments to both nuclear

non-proliferation and reliable nuclear supply arrangements. It

will also help improve America's trade deficit with Japan.

Aside from the sigificant nuclear trade between. Japanese

companies and utilities and U.S. commercial organizations such

as Westinghouse and GE, each year Japanese utilities purchase

about $300 million in uranium enrichment services from the

Department of Energy, representing around one-fourth of DOE's

uranium enrichment sales. In addition to the trade balance

effects, without this Japanese support DOE's enrichment prices

would inevitably rise as its costs would have to be spread

among fewer utility customers. This would result in higher

electricity costs to U.S. ratepayers.

-8 -



In 1uSmarF, without continuation of a constructive U.S.

relationship with Japan, which the new agreement embodies, the

U.S. would lose:

much of its remaining influence over

non-proliferation policies and practices in

Japan,-

contact and exchange with advanced Japanese

nuclear technology, and

a very substantial amount of trade with

Japan, which helps to counterbalance our

trade deficit with that country.

The proposed U.S.-Japan agreement provides an effective way

for this country to influence and monitor Japanese plutonium

use programs and the safeguards- put in place to assure that

they serve peaceful purposes only. It will also reinforce our

energy and security relations with our most important ally in

the Far East. In our own national interest, the Congress should

allow this agreement to go into effect without change.
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APPENDIX 33

Lmrm oF TRANSMITTAL AND SUBSEQUENT ARRANGEMENT REGARDING
Rrm NsRs To JAPAN oF MATERIAL PREVIOUSLY TRANSFERRED
FROM JAPAN TO ErmER EURATOM OR NORWAY, IN ACCORDANCE
W H SE TON 131 OF THE ATOMIC ENERGY ACr OF 1954, AS AMEND-
ED, SUBMITTED BY THE DEPARTMENT OF ENERGY, APRIL 15, 1988

APR 1bso
Honorable Dante B. Fascell
Chairman, Committee on

Foreign Affairs
House of Representatives
Washington# D.C. 20515

Dear Mr. Chairman:

In accordance with Section 131 of the Atomic Energy Act of 1954,
as amended, 42 U.S.C. 2160, (the Act) notice is hereby given of a
subsequent arrangement under the Additional Agreement for
Cooperation between the United States and EURATOM, and the
Agreement for Cooperation between the United States and Japan,
and a subsequent arrangement under the Agreement for Cooperation
between the United States and Norway, and the Agreement for
Cooperation between the United States and Japan.

The subsequent arrangements to be carried out under the
above-mentioned agreements Involve the prior consent of the
United States for the retransfer to Japan of nuclear material
previously transferred from Japan to either EURATOM or Norway in
accordance with the U.S.-Japan agreement, and in accordance with
the U.S. exchange of notes with EURATOM and Norway.

As stated in his letter of transmittal of the proposed new
U.S.-Japan Agreement for Cooperation to the Congress, "These
subsequent arrangements are designed to give effect to certain
provisions of the United States-Japan Implementing Agreement and
will enter into force only after the Implementing Agreement
enters into force".

It has been determined that these subsequent arrangements will
not be inimical to the common defense and security (Section
131 a(l) of the Act). The Secretary of Energy has reached the
judgment pursuant to Section 131 b. of the Act that approval of
these subsequent arrangements will not result in a significant
increase in the risk of proliferation. In reaching this
judgment, "foremost consideration" was given to "whether or
not the...retransfer will take place under conditions that will
ensure timely warning to the United States of any diversion well
in advance of the time at which the non-nuclear-weapon state
could transform the diverted material into nuclear explosive
device." The enclosed analysis evaluates factors relevant to the
above action.

Ceebraing te S. ons t tion centennial - 1787-1987
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This letter of transmittal, together with the enclosed analysis,
constitutes the report to the Committee on Foreign Affairs as
required by Section 131 of the Act. Also# as required by the
Act, an identical report has been provided to the Committee on
Foreign Relations of the Senate.

Sincerely,

David B. Waller
Assistant Secretary for

International Affairs
and Energy Emergencies

Enclosure
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DEPARTMENT OF ENERGY

Assistant Secretary for International Affairs

and Energy Emergencies

PROPOSED SUBSEQUENT ARRANGEMENT

Pursuant to Section 131 of the Atomic Energy Act of 1954, as

amended (42 U.S.C. 2150) notice is hereby given of a proposed

*subsequent arrangement" under the Additional Agreement for

Cooperation between the Government of the United States of

America and the European Atomic Energy Community (EURATOM)

Concerning Peaceful Uses of Atomic Energyr as amended, and the

proposed Agreement for Cooperation between the Government of the

United States of America and the Government of Japan Concerning

Peaceful Uses of Nuclear Energy, and the Implementing Agreement

Pursuant to Article 11 thereto ("Implementing Agreement").

(The proposed Agreement and the Implementing Agreement were

transmitted to Congress by the President on November 9, 1987 by

means of a letter, the text of which was published in the

Congressional Record on November 9, 1987 at page H 9841 and on

November 10, 1987 at page S 16092).

The subsequent arrangement to be carried out under the

above-mentioned agreements will fulfill the undertaking of the

United States in the Implementing Agreement to facilitate certain

transfers of specified nuclear material from EURATOM to Japan.

In particular, the subsequent arrangement involves approval for

the return to Japan of: (a) nuclear material recovered from

irradiated nuclear material transferred from Japan to designated

4
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EURATON facilities for reprocessing, and (b) irradiated nuclear

material for testing and analysis transferred to designated

EURATOM facilities from Japan as fuel samples containing

plutonium in quantities not to exceed 500 grams per year per

facility.

The designated facilities for reprocessing are: the

Sellafield Plant, United Kingdom and the La Hague Plant, France.

The designated facilities for sample fuel irradiation are the

BR2 and BR3 Reactors, Belgium, The DR3 Reactor, Denmark, the

Phenix Reactor, France, the GKN Dodewaard Reactor, Netherlands,

and the SGHWR Reactor and Dounreay PFR Reactor, United Kingdom.

Plutonium recovered from reprocessing must be transferred in

accordance with detailed guidelines set forth in the Implementing

Agreement, unless otherwise agreed by the United States. A

complete analysis of this subsequent arrangement as well as the

other approvals provided by the Implementing Agreement was

provided with the President's submission of the proposed

Agreement and the Implementing Agreement to Congress, and

published in House Document 100-128, 100th Congress, 1st Session,

(November 9, 1987).

In accordance with Section 131 of the Atomic Energy Act of

1954, as amended, it has been determined that this subsequent

arrangement will not be inimical to the common defense and

security.
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This subsequent arrangement will- take effect no sooner than

fifteen days after the date of publication of this notice and

after fifteen days of continuous session of the Congress,

beginning the day after the date on which the reports required by

section 131(b)(1) of the Atomic Energy Act of 1954, as amended

(42 U.S.C. 2160) are submitted to the Committee on Foreign

Affairs of the House of Representatives and the Committee on

Foreign Relations of the Senate. The two time period referred to

above shall run concurrently.

Date:ApR 151989

/

Edward V. Badolato
Acting Assistant Secretary

for International Affairs
and Lnergy Emergencies

sm~ ts.,. OFFAL FILE COPY_ .7*)

*
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DEPARTMENT OF ENERGY

Assistant Secretary for International Affairs

and Energy Emergencies

PROPOSED SUBSEQUENT ARRANGEMENT

Pursuant to Section 131 of the Atomic Energy Act of 1954, as

amended (42 U.S.C. 2160) notice is hereby given of a proposed

*subsequent arrangement" under the Revised Agreement for

Cooperation between the Government of the United States of

America and the Government of Norway concerning Peaceful Uses of

Nuclear Energy and the proposed Agreement for Cooperation between

the Government of the United States of America and the Government

of Japan concerning Peaceful Uses of Nuclear Energy, and the

Implementing Agreement pursuant to Article 11 thereto,

("Implementing Agreement"). (The proposed Agreement and the

-Implementing Agreement were transmitted to Congress by the

President on November 9, 1987 by means of a letter, the text of

which was published in the Congressional Record on November 9,

1987 at page H 9841 and on November 10, 1987 at page S 16092).

The subsequent arrangement to be carried out under the

above-mentioned agreements will fulfill the undertaking of the

United States in the Implementing Agreement to facilitate certain

transfers of specified nuclear material from Norway to Japan. In

particular, the subsequent arrangement involves approval for the

return to Japan for testing and analysis of irradiated nuclear

material transferred to the Halden reactor, Institute for Energy
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Technology, from Japan as fuel samples containing plutonium in

quantities not to exceed 500 grams per year. A complete analysis

of this subsequent arrangement as well as the other approvals

provided by the Implementing Agreement was provided with the

President's submission of the proposed Agreement and the

Implementing Agreement to Congress and published in House

Document 100-128, 100th Congress, 1st Session (November 9, 1987)

In accordance with Section 131 of the Atomic Energy Act of

1954, as amended, it has been determined that this subsequent

arrangement will not be inimical to the common defense and

security.

This subsequent arraizgment will take effect no sooner th4

fifteen days after the date of publication of this notice and

after fifteen days of continuous session of the Congress,

beginning the day after the date on which the reports required 1+

section 131 (b)(1) of the Atomic Energy Act of 1954, as amended

(42 U.S.C. 2160) are submitted to the Committee on Foreign

Affairs of the House of Representatives and the Committee on

Foreign Relations of the Senate. The two time periods referred

to above shall run concurrently.

DateA.PR 1988

//
Edward V. Badolato
Acting Assistant Secretary

for international Affairs
, F WU.S .grayEmergencies

on F4RA
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alvsis of consents and Approvals Agreed Upon In Conjunction
ith the Proposed New ASreement for Cooperation Between the

Government of the United States of America And the Government
ofJapan concerning'Pe-aceful Uses of Nuclear Energy

August, 1987

OVERVIEW

Introduction andFramework of Analysis

In conjunction with the proposed new Agreement for Cooperation

with Japan several consents and approvals will be granted by the

United States. These consents and approvals will be granted

either under the terms of the new Agreement for Cooperation with

Japa:. or pursuant to the terns of the agreements for cooperatiocn

that the Unrited Statces has in effect with the European Atonic

Energy Corr urity (EURATO.:) and the Government of Norway.

This special a nalysis prepared it support of the new U.C.

Agreement with Japan and associated subsequent arrangements

reviews these various consents and approvals in light cf relevant

applicable provisions o! the U.S. Atomic Energy Act of 1954, 6s

amended (hereinafter the "AEA").

More specifically, all of the proposed consents and approvals are

reviewed to ensure that they would not be inimical to the com.cn

defense and security; those for which the considerations ir.

Section 131h c- the AE;. are relevant are further reviewed tc

ensure that their approval h1y the United States would not result

ir. a s icia.t increaEE ir. the risk cfpro ferat cn.
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Among the factors considered in making the latter judgment,

foremost consideration is given to whether the activities will

take place under conditions ensuring timely warning to the United

States of any diversion well in advance of the time at which

Japan or any other relevant non-nuclear-weapon state could

convert diverted material into a nuclear explosive device.

As a broader consideration, this analysis considers whether these

approvals and consents meet the test of Section 123b of the

Atomic Energy Act, so that the President will be able to make the

required determination, after receiving the views and

recommendations of the Secretaries of State and Energy and other

specified officials, that performance of the Agreement will

promote, and will not constitute an unreasonable risk to, the

common defense and security.

Finally, thiL analysis also reviews the physical: security

measures applicable to cooperation under the proposed. rew

agreement for cooperation and associated arrangements.

In addressing these questions this report covers the following

topics

The major factors that have led to the negotiation of the

proposed new Agreement for Cooperation with Japar and hov

they relate to the policy of the Unitea States concerning

foreign reprocessing and plutoriun. use.
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An introductory description of Japan's nuclear power program,

with emphasis on Japan's dependence on nuclear power and

especially on those activities that relate to the new

Agreement for Cooperation and Implementing Agreement.

A description of the consents and approvals included in the

Agreement for Cooperation and the associated Implementing

Agreement and exchanges of diplomatic notes. This section

also includes a description of associated U.S. consents to

EURA M and Norway for &ctivities in support of the Japanese

nuclear program. This section of the analysis describes

both the approvals that will become immediately operative

once the new Agreenen for Cooperation comes into force and

those that will become operative at a later time when

specified conditions GrE net.

A corrrehensxve evaluation using the criteria set forth i:.

the iLA, inc'Ludir.; those concerning whether the agreement

would rest in a significant increase cf the risk cf

proliferation. More broadly, this portion of the analyses

also evaluates the statutory criterion that a new Agreement

for Cooperation will promote, and not constitute at

unreasonable rzsk to, the comr.on defense and security.
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Major Features of the Agreement for Cooperation

The proposed Agreement for Cooperation with Japan has been

designed to achieve two important objectives. First, it has been

formulated to strengthen and modernize the terms of U.S.-Japanese

civil nuclear cooperation to reflect the nonproliferation

conditions set forth in the U.S. Nuclear Non-Proliferation Act of

1978 (hereafter the "NNPA"). Under the terms of the NNPA these

additional conditions are to be incorporated in all new

agreements for cooperation. In this context, for the past

several years the United States and Japan have held intensive

discussions on this specific issue. The new Agreement for

Cooperation meets all of the requirements of the NNPA.

Second, the new Agreement for Cooperation, together with the

accompanying Inplementing Agreement, agreed minutes and exchanye-i

of notes, has been designed tc provide substantially grease:

certainty to Japan that various civil activities subject to U.S.

consent rights will be allowed to proceed over a period of years

on a stable, predictable basis. Under the formulations that havc

been developed this enhanced predictability is to be achieved

through the granting of long-term U.S. approval for activities a-

specified facilities as well as at future facilities when certain.

objective tests arc met. In this connection it should be noted

that Article 11 of the Agreement provides (inter alia):

"...[T]he parties shall make...and perform in good faith

separate arrar.cements that will satisfy the requirements fci



mutual agreement...on a long-term, predictable and reliable

basis..."

This article of the Agreement therefore forms the basis for the

consents and approvals contained in the Implementing Agreement

and associated arrangements. Article 11 of the Agreement does

not itself authorize these activities, but establishes the

parties' undertaking to do so *consistent with the objective of

preventing nuclear proliferation, and with their respective

national security interests."

The major activities requiring U.S. consent that are to derive

the benefit of these new long-term U.S. approvals include:

reprocessing at the existing Tokai-M4ura pilot reprocessing

plar.t and a larger-scale commercial Japanese plant to

follow;

storage cf lutou in designated facilities in Japarn;

" transfers of irradiated spent fuel from Japan to the UK and

France for reprocessing;

" the return of recovered plutonium from. the U.K. and France

to Japan, for subsequent use in the designated Japanese

program;

a tte transfer fro. Japa: tc specific facilities in Norway
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of small research quantities of plutonium for irradiation

and return to Japan for testing and analysis; and

the transfer of source and low enriched uranium to

designated countries.

These activities -- especially those pertaining to reprocessing

at Tokai-Mura and 4;he shipment of spent fuel to the United

Kingdom and to France for reprocessing and the return of

recovered plutonium to Japan -- have been subject to case-by-case

approva: by the U.S. over recent years. This approach has

created a substantial degree of uncertainty about the reliability

of the United States as a nuclear partner. The new Agreement is

designed to rectify this situation. In this regard, it is viewed

as a milestone in thL policy relating to nuclear cooperation with

Japan ar, W Vestern Eurc-e adopted ir, 1981 and 1962. While the

United States discourages the spread of sensitive nuclear

materials and technology to unstable regions or to nations which

do not share our cor.itmernt to nonproliferation, it also has

recognized the important role that reprocessing and advanced

reactor development continue to play in the programs of certain

.advanced nations with outstanding nonproliferation credentials.

On July 16, 1961, President Reagan stated that:

"We rnust reestablish this nation as a predictable and
reliat-le partner for peaceful nuclear cooperation under
adequate safeguards. ThiL is essential to our
ron-proliferatior, goals. If we are not such a partner,
other countrricE will tend to go their own ways and our
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influence will diminish. This would reduce our
effectiveness in gaining the support we need to deal with
proliferation problems."

With respect to activities such as the ones that are the subJect

of this analysis, the President further stated:

"The Administration will also not inhibit or set back
civil reprocessing and breeder reactor development abroad
in nations with advanced nuclear power programs where it
does not constitute a proliferation risk."

As is explained more fully in the detailed analysis that follows,

this new Agreement serves to implement the decisions adopted by

the President in 19EI an~d 19F2 by working out a long-tern

solution with ;apan on the question of approving the reprocebr!nc

cf spen: fuel that is subject to U.S. consent.

A key part cf the Agreement permits the U.S. tc suspend its

consent in whole or in part in exceptional circumstances to

prevent a signi~iicant increase in the risk of nuclear

proliferation or threat LO U.S. national security. Althoug. it

is anticipated that such a suspension need never occur, the

suspension process reflected in the proposed Agreement is

designed to be a prudent one that will take into account an

unforeseen change in the current circumstances.

The princ..pal mechanisr for granting the consents which are

ana yzed In th. s re-cr: -6 the "Implementing Agreement" and iti

associate, documrents. The lcnS-term programmatic conse::ts anc
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approvals are contained in Article 1 of the Implementing

Agreement. Article 2 of the Implementing Agreement delineates

mechanisms for applying long-term approvals to additional

facilities when certain procedures are followed. The*e approvals

in the Implementing Agreement are not Osubsequent arrangements"

within the terms of Section 131 of the NNPA since they are to be

granted a; part of the approval of the Agreement for Cooperation.

However, they are analyzed in light of the criteria specified for

"subsequent arrangements" set forth in Sections 131b(2) and

131b(3) of the AEA. This includes the question of whether

granting the subject approvals will result in a significant

increase of the risk of proliferation beyond that which existed

when the approval was considered.

Two of the proposed long-term approvals evaluated in this report

are subsequent arrangements within the meaning of the AEA, since

they will be granted pursuant to existing agreements for

cooperation with the European Community (EURATOM) and with

Norway. The C.S.-proposed approvals to EURATOM will permit the

return of Japanese plutonium recovered from reprocessing in

EURATOM to Japan. Approvals would also be given to EURATOM and

Norway to allow research quantities (not to exceed 500g) of

irradiated plutonium subject to U.S. consent at designated

facilities to be returned to Japan. The analysis of these two

approvals is comparable to those made in the past for other

subsequent arrangements.
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Before the subsequent arrangements become operative, all

statutory requirements, including suitable notification in the

Federal Register, will be completed. This report will serve to

notify Congress of these arrangements pursuant to Section 13lb(l)

of the Act.

The detailed analysis reviews the wide variety of factors that

are relevant to whether the proposed approvals in conjunction

with the new Agreement with Japan will meet the statutory

criteria noted above. These include a discussion of the IAEA

safeguards arrangements that apply to the key activities being

approved; a discussion (where applicable) of the physical

protection measures that will apply to activities and materials

involved; and a cowrpehensive evaluation of all additional major

a.ctcrs that relate to whether granting the new approvals wi:'

resu-t in a significant increase of the risk of proliferation are

w;.*-J prcmctE, an.d not constitute an unreasonable risk, to the

U.S. coarx.c- defense and security.

Conclusions

This analysis concludes that t-Fonents and approvals described

in this report will not be inimical to the common defense and

security, and will not result in any significant increase in the

risk of proliferation as contemplated in Section 131 of the AEP.

More broadly, it is concluded that granting these
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approvals will further the interests of the United States in

nonproliferation, international energy cooperation, international

trade, and good relations with a close U.S. ally. The arrange-

ments will promote, and will not constitute an unreasonable risk

to, the common defense and security. The Departments of Conmerce

and Defense, the Arms Control and Disarmament Agency and the

Nuclear Regulatory Commission (NRC) have reviewed this analysis.

Analysis of Consents and Approvals to be Agreed Upon In

Conjunction Vith the Proposed New Agreement for Cooperation

Between The Government of the United States of America and the

Government of Japar, Concerning the Peaceful Uses of Nuclear

Energy

DE AILED AIhALYSIS

1. Introduction and Background

The proposed new U.S.-Japarn Agreement for Cooperation, including

the Implementing Agreement, with its associated accompanying

documents, is the product of several years of intensive

negotiations. The existing Agreement for Cooperation, which

entered into force in 1968, superseded an earlier agreement which

was first concluded in 1958. The existing Agreement, as amended

in 1972, together with Japan's safeguards agreement with the IAEA

pursuant to the NPI and physical protection assurances, has

satisfied all of the criteria for export licenses under Section

127 of the U.S. Atomic Energy Act
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(AEA). As directed by Section 404(a) of the Nuclear

Non-Proliferation Act of 1978 (NNPA), the U.S. undertook to

negotiate a new Agreement for Cooperation that would meet all of

the criteria added by the NNPA for new or amended agreements for

cooperation. Similar efforts are underway with other cooperating

nations or groups of nations.

Following an extensive interagency review of this issue, the

United States announced in 1982 a policy applicable to

negotiations with Japan. This policy was designed to overcome

Japan's resistance to renegotiating the existing bilateral 1

Agreement for Cooperation. In particular, it was decided that

the U.S. would be prepared to grant long-term approvals of

specific fuel cycle activities to Japan in the context of a new

agreement for cooperation, provided they met our strict statutory

btandards.

The consents and approvals discussed in this paper were

negotiated ir. the light of the following passage from the Joint

Communique, issued on May 8, 1981, between Prime Minister Suzuki

and President Reagan:
1

"14. The Prime Minister and the President, in recognition
of the vital importance of preventing nuclear weapons
proliferation, reaffirmed the need to continue to promote
international efforts to this end. They shared the view, or,
the other hand, that the role of nuclear energy ought to be
further expanded under appropriate safeguards to meet the
increasing energy needs of the world and that Japan and the
Unite- Scates havt a special responsibility to cooperate
further in promoting the peaceful uses of nuclear energy.
:n this connection, the President endorsed the view of the

84-594 88 19
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Prime Minister that reprocessing is of particular importance
to Japan. The Prime Minister and the President thus agreed
that the two governments should promptly start consultations
with a view to working out a permanent solution at an early
date on such pendin issues as the continued operation of
the Tokai Reprocessing Facility and the construction of an
additionalrIeprocessing plant in Japan.- (emphasis added).

The Reagan-Suzuki Communique was an important background

consideration in formulating the 1982 policy covering these

negotiations.

Before enactment of the NNPA, the U.S. and Japan had negotiated

an agreement of limited duration and scope applying to the

reprocessing of U.S.-controlled spent fuel at the Japanese pilot

reprocessing facility at Tokai-F'ura. The Agreement called for

)oint efforts tc improve the safeguards techniques applied there.

Approval for reprocessing at Tokai has periodically been

extended, with sor.c rodificatioLs, but in each case for limitec

periods. Over recent years, ad as an outgrowth of the

Reagan-Suzuki Communique and the President's 1982 policy

decision, the U.S. and Japan have engaged in extensive

discussions and negotiations aimed at reaching a longer term,

more stable understanding on this matter. The most recent

short-term extension covering the Tokai-Mura plant was processed

in 1986 pursuant to Section 131 of the ALA and covers the

calendar year 1987. The proposed longer-term U.S. consent to

reprocessing at Tokax-Mura, which is one of the important U.S.

approvals discussed in this report, would obviate the need fcr

repetitive extensions of such limited duration.
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II. Legal Basis For the Evaluations and Processing of the

Consents and Approvals Covered by this Report

The legal framework for this analysis, and for the processing of

the consents and approvals discussed herein, is provided by the

Atomic Energy Act of 1954, as amended (AEA), and the Nuclear

Non-Proliferation Act of 1978, as amended (NNPA). Section 123 of

the AEA provides standards and procedures for the conclusion of

new or amended agreements for cooperation. Section 131 of the

AEA provides standards and procedures for the conclusion of

subsequent arrangements under an agreement for cooperation. The

proposed new U.S.-Japa. Agreement for Cooperation, and the

ImplementIng Agreemen~t and associated documents, constitute an

"agreen-er.t for cooperation" for purposes of Section 123 (& the

j;.. Thus, wJith the consents and approvals they contain, the

rust be determined to "cronote, anC....not constitute ar.

urreasonabc- risk to, the common cfense and security," (Section

123h of the ALA). The subsequent arrangements under other

agreements for cooperation that are needed to carry out certain.

provisions of the rpimementing Agreement must, pursuant to

Section 131a, be deterrr;ned "not to be inimical to the common

defense and security," and, in the case of the arrangement with

EURATOM. for the return tc Japan of plutonium in quantities

greater that, 50C grams, must be judged notto result "in a

significant increase of the ris); of proliferation beyond that

which exists at the time that approval is requested,' (Section

!3:h cf the AEA). (:r. making tte last of these judgments,
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Section 131b provides that foremost consideration is to be given

to the "timely warning" factor quoted in (6) below.)

Furthermore, the advance consent approval arrangements contained

in the agreement for cooperation would constitute a subsequent

arrangement under Section 131 of the ASA if agreed to separately

from the Agreement for Cooperation. They therefore are evaluated

to ensure they meet all the substantive and procedural

requirements of Section 131. This approach guarantees (1) that

the specific statutory findings ordinarily required for such

arrangements will be met and will underlie the decision to

provide advance approvals and consents in an agreement for

cooperation;

and (2) that the appropriate agencies will have an opportunity

to participate in that decisici:-vaking process. This approach

hat been implemented for the consents and approvals in the

proposed Agreement for Cooperation, including the lmplementinr

Agreement, in the following manner:

(1) The requirement that the Secretary of Energy determine

that a subsequent arrangement "not be inimical to

the common defense-and security," in Section 131a

of the AEA, will be fulfilled in the Presidential

determination pursuant to Section 123a that the

Agreement for Cooperation will "promote, and will

not constitute an unreasonable risk to, the

cor, on defense and security."
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(2) The requirement in Section 131b that subsequent

arrangements not take effect until the Secretary of

Energy has provided the House Foreign Affairs and

Senate Foreign Relations Committees "a report

containing his reasons for entering into such

arrangement and a period of 15 days of continuous

session...has elapsed" will be satisfied by following

the procedures of section 123, which include a

Presidential submittal of the proposed agreement

(together with associated documents, including a copy

of this analysis) to those committees, for an aggregate

waiting period before Congress of 90 continuous session.

days, and a provision for Congressional hearings;

(3) The requirement for public notice of proposed

subsequent arrangements through publication in the

Federal Reister, Section 131a(l), AEA, will be

satisfied by publication in the Congressional Record

of the Presidential transm.ittal of the proposed

Agreement for Cooperation and by the publication as a

House document of the Agreement along with all

related documentation. Those activities with Norway

and EURATOM which do constitute "subsequent

arrangements" will be subject to publication in the

Federal Register for a notice period of 15 calendar

days before they become effective.



-16-

44) The discretionary authority of the Director of the Arms

Control and Disarmament Agency (ACDA) to submit an

unclassified Nuclear Proliferation Assessment Statement

to the Secretary of Xnergy in conjunction with a

proposed subsequent arrangement (Section 131a(2)) has

been preserved, since he is submitting such a statement

as required by Section 123a with respect to the

proposed new Agreement for Cooperation that covers all

its associated documents.

(5) Both subsequent arrangements and agreements for

cooperation require the substantive approval of the

Secretaries of State and Energy and consultation with

ACDA and the Nuclear Regulatory Commissiorn (NRC).

Howev6:, subsequent arrangements, unlike agreements

for cooperation, also require consultatnr. with the

Secretary of Defense (Sections 131a(1) and 133 cf

the AEA. Therefore, the proposed Agreement package

has Leen reviewed by the Secretary of Defense.

(6) Section 131b (2), unlike Section 131a, further requires

a separate determination that a "subsequent

arrangement" will not result in a significant increase

of the risk of proliferation beyond that which exists

at the time the approval is requested. "Among all the

factors i- rnking this judgment, foremost consideration .

wi:1 be given tc whthr or not the reprocessing or

'A'-
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retransfer will take place under conditions that will

ensure timely warning to the United States of any

diversion well in advance of the time at which the

non-nuclear-weapon state could transform the diverted

material into a nuclear explosive device." The

Secretaries of State and Energy have applied this

standard to those consents and approvals contained in

the proposed agreement and have reached the conclusion

that, taken together, the arrangements give evidence

that the U.S. would have timely warning as envisioned

in that Section.

(7) Finlally, whereas subsequent arrangements are not

sub;ec: to a fcrmal procedure ior Congressional review',

Section 123a specifically provides for hearings a::d

fo: expedited Congressional procedures for

consideration of pertinent joint resolutions.

Take together, with the other points, this indicates

that incorporating the advance consent approval

arrangements into the agreement for cooperation will

provide Congress a far more complete opportunity for

review than would be provided if these arrangements wirt

processed under Section 131 as
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"subsequent arrangements."

In sum, the consents and approvals contained in the proposed

Agreement for Cooperation and associated documents have been

reviewed so as to meet all the relevant requirements for

determinations and procedural steps in Sections 123, 131, and 133

of the AUA.
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PART ONE

DESCRIPTION AND ANALYSIS OF PERTINENT FACTS AND

PROVISIONS IN THE AGREEMENT PACKAGE

I1. Overview of Japan's Energy Resources and Nuclear Progra.

with Pertinent Observations on Japan's Current Plans

A. Japan's Overall Energy Situation and Strategy

As a nation largely lacking in indigenous energy resources, Japan

has the highest degree of dependence on imported energy sources

of any of the principal a'ies anc trading partners of the United

States. Impcrts supply' over 80% of Japan's primary energy

consumption. Of this amount, over 70% is met by imported

petroleum., much of which originates in the Middle East. Japan

also imports significant amounts of coal from, the United States

and Austra1ia, and has sizeable liquified natural gas contracts

with, among others, Indonesia. Virtually all of the uranium, used

in Japan is of foreign origin. For well over a decade, Japanese

energy strategy has emphasized reducing vulneraLility to

disruption cf energy supply by diversifying both the types of

fuels utilLized by the Japanese economy and the supply sources for

those fuels; bchie'ing security of supply fron specific suppliers

by relian-c cn .ong-tern. contracts and, where appropriate, direct

i
K

Wt
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investment and other forms of participation in projects supplying

fuels to Japan, and achieving independent capabilities wherever

possible. Japan believes that nuclear power is the only

near-term energy source which offe significant long-term,

assurance of energy security. Accordingly, Japanese efforts to

develop and commercialize light water reactors, the liquid metal

breeder reactor and related fuel cycle technologies have had the

priority and status of truly "national" projects.

Although there remains a continued high degree of import depend-

ence, there has bee a structural shift underway since 1973 in

the utilization of fuels in the electric power sector in Japan.

This shift has dramatically increased the importance of nuclear

power tc the Japanese economy. External factors, most impor-

tantly the problems of oil supply security and oil price

increases associated with the Arab oil embargo of 1972 anid its

aftermath, have encouraged greater reliance on coal, natural gas

(LNG), and nuclear power. This shift has been carried out as

part of a conscious strategy of reducing energy vulnerahility by

diversifying both fuel types as well as sources of supply. In

achieving this diversification, Japan is pursuing a course taken

by many industrialized states, including the United States.

An important feature of this structural shift in the Japanese

electric power sector is the displacement of oil from base load

Se,
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power production, and the substitution of nuclear energy as the

principal source of base load capacity. Large scale coal-fired

and LNG fuel plants supplement nuclear energy in the base load

role. Hydroelectric plants (primarily pumped storage) and

existing oil fired plants cover peak load. In the 1985 Japanese

fiscal year, nuclear power provided 26% of total electricity

supply, as opposed to 25% supplied by oil fired plants, even

though nuclear plants constituted 12.7% of total installed

capacity. By the year 2010, nuclear energy could supply over 45%

of Japan's total electricity generated in that year. As the

Japanese\industrial base becomes increasingly

electricity-intensive, the strategic significance of nuclear

energy, as the bulwark of electricity supply, will increase

considerably over the initial thirty year period covered by the

proposed new U.S.-Japan Agreement for Cooperation.

B. Japan's Nuclear Prooram and Plans

Japan's nLuclear power program. has been in existence for over 25

years, and encompasses all elements of the nuclear fuel cycle

ranging from enrichment to reprocessing. With 32 power reactors

on line, Japan has the fourth largest nuclear power program in

the world.

Although the first commercial Japanese power reactor to enter

service (it, 1966) was a Urited Kingdom-supplied gas cooled

reactor, all subsecue.t reactors have been of the light water

type ert .oyin9

?ba
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icensed from U.S. vendors. In 1985,

Lty reached 24,500 1W. By the year 2010,

:h 77-87,000 MW, depending upon the growth

In developing and commercializing a program of this substantial

magnitude, Japanese firms and institutions have emerged from

being initially dependent on foreign technology to becoming

leaders in the development of nuclear technology. Japanese firms

play leading roles in existing international cooperative ventures

with U.S. companies that are aimed at developing advanced

versions of pressurized as well as boiling light water reactors,

and the expectation is that these advanced LWRs will be

commercially deployed first in Japan. In addition, the Japanese

have designed and buiit within Japan an indigenous, heavy water

moderated, boiling light water cooled reactor based on a concept .

know, as the "Advance Thermal Reactor" or ATR. The first reactor

of this type (the 165 Mhe "Fugen" reactor) is in operation, and

construction of a 600 M1e version is also planned. Japanese

firms are also establishing a foothold in international mrkets

for supplying reactor pressure vessels and other major

components.

The long term Japanese reactor strategy relating to thermal

reactors emphasizes the further improvement of existing L*r.

technologies, to be followed by development of a "next

generation" high conversion LWR, which might be comercialized

Vt
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early in the next century. The maintenance and improvement of

heavy water reactor technologies such as the ATR or Fugen concept

would then be given relatively lesser prominence.

Japan also has devoted considerable effort to developing fast

breeder technology and this endeavor is expected to continue.

Success in this undertaking is perceived as all the more

important within the context of Japan's high degree of energy

dependence. The Power R eactor and Nuclear Fuel Development

Corporation (PNC) has carried out research and development

related to the breeder as a national endeavor since 1967.

Construction or the 100 MW JOYS experimental breeder reactor waE

initiated in 1969, and it began operation in 1977. with the

financial assistance of the Oapanese utilities, PNC is now

constructing a 26C Me prototype loop-type breede- reactor know.

as the MO1NJ" which is scheduled to come into operation about

1992.

The current Japanese strategy for achieving the comnierciali2ation

of the breeder visualizes the construction of two to three

additional breeder demonstration reactors, following MONJU. The

goal is to reduce the cost differential between breeder reactors

and light water reactors so that the first commercially

competitive breeder reactor can be brought on line about the year

203C. The principal responsibility for achieving This goal has

been placed or. the Japar.ese utility industry whlch is to have

research and development support of the PNC.

4 4
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The Japanese also have been studying the merits of using

plutonium fuels in their light water reactors and have conducted

some test irradiations of such fuels in the Mihama 1 and Tsuruga

- reactors. However, it is not expected that mixed

plutonium/uranium oxide fuels will be put to extensive commercial

use in Japan for several years to come. In support of its

efforts in the fields of reactor development and deployment,

Japan has also been actively developing a full fuel cycle

capability.

The development o! an autonomous uranium enrichment activity waE

undertaken as a rational project in 1972. A pilot-scale enrich-

ment plant which was initiated in 1977 entered into operation in

1982. Alsu, a prototype plant whose construction began in

November 1985O is scheduled to enter service in 1991. The

objective in the enrichmer.t sector is to supply at least

one-third of the total Japanese national demand by the end of

this cei:tury. In the meantime, 75% of Japanese enrichment needs

are being met by long-tern, contracts with the U.S. Department cA

Energy (DOE) (about 20% of DOE's total enrichment sales are to

Japan). Another 20% of Japan's needs for enrichment are being

met by the French firm COGEMA. Research and development on both

advanced gas centrifuges-and laser isotope modes of uranium

enrichment are being pursued.

It is Japanese policy that all spent fuel should be reprocessed.

Provision. fcr removal cl spent fuel from the power reactor site

is a precondition fcr the granting of a reactor operating license ir.

Japar.. Current reprocessing requirements are satisfied larsei."
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on the basis of existing contracts with COGEMA and British

Nuclear Fuels Limited.

Japan has been shipping spent fuel abroad for reprocessing since

the late 19601s. Although the retransfer and reprocessing of

most of this spent fuel has been subject to U.S. prior consent

under the terms of the existing U.S.-Japanese Agreement for

Cooperation, a growing share of Japanese spent fuel will not be

subject to such U.S. controls due to the use of non-U.S. origin

enriched uranium. In addition, almost 1,00C tons of uranium have

been discharged from the British-supplied gas cooled reactor at

Tokai. This material must be reprocessed in a reasonably prompt

manner due to the.nature of the fuel, and spent fuel front. this

reactor has been shipped to the L.K. for reprocessing since the

.ate 196C's.

JAs is the case for enrichment, Japan's dependence on foreign.

reprocessing services will eventually be supplanted, tc a

significant extent, by more extensive indigenous capacity.

Construction of the 210 ton per year pilot reprocessing plant at

Tokai-Mura began in June 1971. Full operation was achieved in

January 1962. The Tokai plant is associated with plutonium

conversion and mixed oxide fuel fabrication facilities; Japan has

years of experience in the fabrication of such mixed oxide fuels.

Reprocessing of U.S.-orxgin spent fuel at the Tokai plant was the

subject of a U.S.-Japar. oint safeguards determination madE ir.

1977 for an initial twc year period. Since enactnert of the
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NNPA, *subsequent arrangements* extending that joint

determination have been approved on several occasions, most

recently for one additional year until December 31, 1987. The

first commercial-scale reprocessing plant is currently planned

for construction at a nuclear fuel complex being constructed in

Aomori Prefecture by 1995 (which will include enrichment,

reprocessing, and waste treatment/disposal). In addition, Japan

anticipates that the development of a fast breeder fuel

reprocessing capability will be needed.

In 1984 the United States approved the retransfer of 189 kg of

plutonium from France to Japan for use in Japan's JOYO fast

breeder reactor. Thit approva., as well as the U.S. approvals of

the reprocessing of U.S.-origin spent fuel at Tokai-Mura and the

U.S. approval of subsequent arrangements for transferring

U.S.-origiL spcnt fuel fron Japan to the U.K. and France for

reprocessing, have been directly supportive of the successful

effort to siegotiate the proposed new U.S.-Japanese Agreement for

Cooperation to include all provisions of Section 123 of the AEA.

Although Japanese nuclear energy strategy places considerable

emphasis on achieving a significant measure of autonomy and

assuring energy security, international cooperation has been and

remains of maor importance to the Japanese program,. U.S.

companies are integrally involved in the technical consortia

developing advanced light water reactors and they are also

actively involved in reactor design studies supportive of the

Japanese breeder program. PNC and DOE have cooperated for a
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number of years in the breeder and advanced reactor areas, and

this collAboration, which is of value to the United States as

well as Japan, is continuing. Japanese firms anticipate enhanced

roles in international technical cooperation and export

activities.

C. General Observations

In summary, a number of features of the Japanese nuclear program

merit emphasis Irom the perspective of this analysis. First, a

considerable degree of technological autonomy already has been

achievedd in the program, in both the reactor and fuel cycle

areas. Second, a significant amount of the special nuclear

material in this program is not subject to U.S. prior consent

rights, and this will increase over time. Third, although the

achievemer.t ef greater Japanese autonomy of supply, particularly

in the fuel cycle, is ar. important energy security objective,

international cooperation, particularly with the United States,

remains an. important component of the Japanese program..

The Japanese strategy calls for a steady step-by-step approach tc

further development and deployment of complex and costly

technologies, as well as continued utilization of existing ones.

The 2030 target for deployment of a commercially competitive

breeder reactor stretches the planning horizon over 43 years,

during which a nurber of highly capital intensive reactor and

fuel cycle facilities must be put in place. Several ten of

44
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billions of dollars will be invested over the course of this

period.

As this effort involves several major technological and

commercial risks, there is a correspondingly high premium in

Japan on stabilizing the political environment within which

construction decisions and financial investments must be made.

The proposed new U.S. Agreement for Cooperation with Japan, and

especially the U.S. long-term programmuatic approvals that are now

visualized for several activities, seek to address this very

important problem by establishing a stable and predictable series

of nonproliferatior conditions that will apply to important

aspects of the Japanese program. They also will serve to

eliminate the uncertainties and delays that have been associated

with the U.S. case-by-case approval process in recent years.

v. The Types of Consents and Aporovals Included in the U.S.

"Im2lementino Agreement" with Japan and Associated Documents

As noted above, the consents and approvals included in the

"Implementing Agreement" are in furtherance of the policy

established under Article 11 of the Agreement for Cooperation.

The various types of consents and approvals intended to become

effective upon the entry into force of the proposed new

U.S.-Japan Agreement for Cooperation are all either embodied in,

or called for b', Article 1 of the Implementing Agreement. The

W 2
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principal consents and approvalI contained-in the Implementing

Agreement apply to facilities listed in Annexes to that

Agreement, which were compiled on the basis of a thorough assess-

ment by the U.S. and Japan of the needs of Japan's nuclear

program. Thus, it is essential to understand the nature and

content of those Annexes.

The first three Annexes list existing facilities of the following

types that are helping to support the Japanese program;

Annex 1 - Facilities for reprocessing, alteration in form or

content and storage, including the reprocessing plant and

associated facilities at Tokai-Mura and the French and

British reprocessing plants at La Hague and Sellafield,

respectively.

Annex 2 - Other facilities where separated plutonium is

located, including the Fugen ATR, the JOYO FBR, two L%Rs at

which mixed uranium-plutonium oxide fuel is present, and

three critical assemblies.

Annex 3 - LWRs from which spent fuel may be sent to Annex 1

facilities.

Annex 4 - Facilities which aro planned or under

constructior. itL Japan, and which are intended to be added tc

r,
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Annexes 1, 2 or 3 (and thus have the benefit of pertinent

consents and approvals) when so needed. These include the

following classes of facilities, and specifically list those

indicated below:

Reprocessing facilities - the planned Rokkasho

Commercial Reprocessing Facility in Aomori

Prefecture.

• Plutonium fuel fabrication facilities - the proposed

Tokai plutonium fuel Fabrication Plant, with a

capacity of 45 t/year.

* Reactors: ATR's - Ouna; FBR's - MONJU; LWRs -

lb that are under constructioT, or planned.

* Other facilities - The Nuclear Fuel Cyclc Safety

Engineering Research Facility (NUCEF), and the FBh

Fuel Recycling Pilot Plant being planned by PNC.

All of the programmatic consents and approvals included in the

Implementing Agreement can be extended to additional facilities
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-provided certain procedures are followed. (These mechanisms are

described below).

Article 3 of the Implementing Agreement deals with the right to-

suspend such consents and approvals. The Implementing Agreement

is accompanied by its own Agreed Minutes and a number of

associated documents, including a proposed exchange of notes

between the United States and EURATOM which contains the consents

under the U.S.-EURATOM Additional Agreement for Cooperation. The

most important of these is a proposed long-term U.S. programmatic

consent for the return to Japan of separated plutonium that is

called for in the Implementing Agreement. As will be explained

further, this long-term consent will only apply when Japan is in

a position to advise the United States that special rigoroub physics:

security measures will be applied tc the plutonium.

In the paragraphs that follow, the activities to be carried out

under the consents and approvals contained in the Agreement

package are grouped under two headings:

" those activities for which the consents and approvals

would be immediately applicable;

" those activities for which consents and approvals would

become effective at a later time.
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A. Immediately Applicable Consents and Approvals

1. Consents to Reprocessing, Retransfers for Reprocessing and

Retransfers of Plutonium

Upon entry into force of the new Agreement for Cooperation, the

Implementing Agreement and associated subsequent arrangements

provide that the following consents and approvals would be

immediately applicable to existing facilities listed in specified

Annexes to the Implementing Agreement.

(a) Consent to the Retransfer of U.S.-origin Spent Fuel

fro? Japan to Designated Facilities in France and the

United Kinado. for Reprocessing

After the Agreement for Cooperation comes into force, case-by-

case approve! of Japanese retransfers of U.S.-origin spcnt fuel

for reprocessing at'the La Hague facility in France or the

Sellafield fac.ity in the United Kingdom would cease to be

necessary, and thereafter future transfers of such fuel to thosc

facilities for reprocessing would have the consent of the U.S.

under the following conditions: (1) EURATOM will hold the

material under the terms and conditions of the U.S.-EURATOX

Agreement; (2) Japan must notify the U.S. of such transfers; and

(3) Japan must assure that procedures are in effect so that

material goes only tc those facilities designated in Annex I

the Implementing Agreement. This consent would last for the



598

-33-

duration of the Agreement for Cooperation unless the facility

were removed from the Annex or if consent was suspended by the

United States as discussed below. If this consent were a

'subsequent arrangement, rather than an integral part of the

Agreement package, it would be given within the scope of Section

131b of the U.S. Atomic Energy Act, as amended. Therefore, this

action is assessed from the standpoint of whether granting

long-term approval would result in a significant increase in the

risk of proliferation, giving foremost consideration to the

criterion of "timely warning." Section VI of this report adopts

this approach and assesses the risks and benefits that would be

associated with the granting of the various types of approvals.

(b) Conser. tc t~e )cturn of the Recovered Plutoniur.

fror. France and the United Kingdom to Jaan

The terms and conditions required for U.S. consent to such return

shipments are spelled out in Article 1(3) (a) (iii) of the

"Implementing Agreement" and Annex 5 thereto, and the proposed

exchange of notes with EURATOM. They relate primarily to the

physical protection measures that will be applicable to such

shipments. These measures are designed to provide stringent

precautions against theft, seizure or hijacking of the plutonium,

including the application of appropriate routing, physical

protection, monitoring, communications and emergency response

measures. The use c! dedicated aircraft to shz the material is
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accompanied by armed escorts, the United States Government will

be advised that physical protection arrangements will be in

accordance with Annex 5, and will be provided a description of

how this is to be accomplished. Moreover, like all of the

long-term consents provided for in the Agreement package, this

consent is subject to a U.S. right to suspend an approval if

serious unforeseen circumstances so require.

The granting of this approval will entail exercise of the right

of the United States to consent to retransfers under the

U.S.-EURATOM Additional Agreement for Cooperation, as amended.

AE such, it is therefore a "subsequent arrangement" under

sections 131b(2) and 131b(3} of the AEA.

(c) Consent to Reprocessing of U.S.-origin Spent Fuel

at Tokai-M:ura

The Agreement grants a long-term approval to reprocessing at the

Tokai-Mura facility, subject to the reserved U.S. right of

suspension referred to above.

2. Immediately Applicable Consents of Types Not Subject to

Analysis under Section 131b of the AEA

The following consents and approvals in the Agreement package
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are of types that,, if they were "subsequent arrangements," would

not be subject to the special requiremnts of Section 131b of the

ABA# but only to Section 131a thereof

(a) APproval of Enrichment up to 200 U-235

Section 402(a) of the Nuclear Non-Proliferation Act of 1978

provides that, except as specifically provided in an agreement

for cooperation, no nuclear material exported from the United

States may be enriched without prior U.S. approva.. Article 6 of

the proposed new Agreement for Cooperation with Japan authorizes

the enrichment of uranium transferred pursuant thereto, or used

in or produced through the use of material or equipment sc

transferred, to less than 20 in the isotope U-235.

(b) Approval of Storage of Plutonium, U-233

or FJic Enriched Uranium.

One of the provisions in the proposed Agreement for Cooperation

is the requirement - mandated by the 1976 revision of Section 123

of the AEA - for a U.S. right of approval of facilities in which

plutonium, U-233 or high enriched uranium is stored. The

Implementing Agreementtperc.its such storage in significant

quantities only in facilities listed in Annex I or Annex 2

thereto. Thus, fuels containing unirradiated plutonium. may be

located on:., at facilities listed in those Annexes. Upon entry

into force of the Agreeernt for Cooperation,

io
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the only reactors that will be included in Annex w will be the

Fugen ATR, the JOYO FBR, and the following two LWRs at which

experimental plutonium recycle is taking places the Mihama 1 PWR

and the Tsuraga 1 SWR.

(c) Consents to Alteration in Form or Content of

Plutonium, U-233, High Enriched Uranium, or other

Irradiated Nuclear Materials.

This consent, together with approval of storage at the facility

site, would be required for plants fabricating fuel containing

any of these sensitive materials. This advance consent is

confined to facilities listed in Annex 1, which initially include

only certain facilities at Tokai Mura.

274
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(d) Consent to transfer of ,niradiated Source Material or

.Low Enriched Uranium from Japan to Designated Third

Countries (but not for the Production of High Enriched

Uranium

Pursuant to an exchange of notes this consent to retransfers

initially will be applicable only to the following countries in

EURATOM: Belgium, Denmark, Federal Republic of Germany, France,

Netherlands, and the United Kingdom; and the following other

countries: Australia, Austria, Canada, Norway and Sweden. Any

additions will require U.S. approval.

(e) Consent to 1erocessing of Small Quantities (less than

50C q) of Plutoniurn in Designated Japanese Facilities.

Although

to these

since no

package.

the Im2.ementing Agreement makes provision for consent

activities, it will not become inediately operative,

facility is designated for this purpose in the Agreement

(f) Consents to the Retransfer of Small Quantities of

Unirradiated Nuclear Material Containing up to 500 9 of

Pu to Designated Facilities in Third Countries for

Irradiation and to Subsequent Return to Japan for

Testing and Analysis

This prcvision initially will apFly onI to the Halden reactor ii,

Norway and to designated facilities in the following EUrATO!.:
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countries; United Kingdom, France, the Netherlands, Denmark and

Belgium. Through exchanges of notes with Norway and EURATOM the

U.S. will authorize the materials return. No further facilities

may be included under this provision without U.S. consent.

B. Mechanism For Adding New Facilities to Those Covered by the

Proarammatic Consents and Approvals

In providing for long-term consents and approvals it was neces-

sary to develop a mechanism that would permit new facilities to

come under their scope as they enter into operation, while

ensuring that the safeguards and physical protection arrangements

for the new facilities will meet specified criteria agreed to by

the United States.

In this connection it is important to note that the most sigr.Lif-

cant consents and approvals in the Implementing Agreement --

those relating to reprocessing or alteration in form or content

of significant quantities of nuclear materials, storage of

separated plutonium., and the retransfers of irradiated nuclear

materials to facilities in third countries for reprocessing --

apply only where the facilities involved are listed in Annex I or

Annex 2 to that Agreement. The mechanism for adding facilities

to these Annexes is established by Article 2 of the Implementing

Agreement and paragraph 5 of the Agreed Minutes thereto.

The Anne:es may be so modified without amending the Implementing

Agreement itself.

PR, .-
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Additions or deletions to these Annexes of facilities within

Japanese territorial jurisdiction may be made after notification

and U.S. acknowledgement of the receipt of such notification, but

further requirements must be met for the addition to Annex 1 or 2

of a facility listed in Annex 3 or 4.

When LWRs are to be added to the list of facilities that may

receive and store plutonium, the notification must include

specified information about the facility and associated nuclear

material, and 4 statement that a safeguards facility attachment

(or arrangement for ad hoc inspection) has been agreed upon with

the International Atomic Energy Agency (IAEA), and that the physical

protection required by the Agreement for Cooperation will be

maintained.

This procedure !o-" allowing light water reactors to be added to

the list of thcse that m.y receive plutonium is based on the facz

that well-understood IAEA safeguards procedures can be effec-

tively applied to light water reactors that use recycled

plutonium or contain experimental test irradiations of plutoniun-

bearing mixed oxide fuels. For example, if a light water reactor

has fresh MOX at the reactor site of eight kilograms or more it

is to be inspected by the IAEA-once a month if the IAEA's

inspection goals are tc be met. In all other respects (including

6-594 v9

-9 Xa
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inspection of spent fuel# low enriched uranium, etc.), the

inspection regime applied by the IAZA is the same as for a

conventional light water reactor operating on low enriched

material.

A different procedure applies to adding reprocessing facilities

to Annex 1. This more elaborate approach also is to apply to

procedures for putting the MONJU and Ohma reactors on the list of

those facilities where plutonium can be located.

For example, in the case of the planned Rokkasho Commercial

Reprocessing Plant (which is now listed in Annex 4), its addition

to Annex 1 may be made only if Japan provides the U.S. with a

notification which contains confirmation that the safeguards

arrangement with the IAEA "is ir. accordance with the relevant

safeguards concept that has been agreed upon between the parties

and a desc-ipticn of the key elements ir. the safeguards

arrangement." A detailed, agreed safeguards concept intended to

cover the planned Rokkasho Commercial Reprocessing Plant and

associated facilities is set forth in a proposed exchange of

notes in the Agreement package and is discussed below.

The procedures for adding facilities to Annexes 1 and 2 require

either the confirmation cited above or, in the case of a facility

in Annex 4 for which the safeguards being applied at a facility

in. Japar. already listed in Annex 1 are applicable, "a statement

'firming that the safeguards arrangement will be in all

significant respects the same as that

,Ab
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responding facility listed in Annex 1,

key elements contained in the safeguards

These special procedures reflect a general approach to ensuring

that facilities posing unique safeguards considerations will only

be authorized to operate and to store plutonium if the U.S. can

be assured that they willbe safeguarded in accordance with

criteria or standards established by prior agreement with the

United States.

The Implementing Agreement also provides that when the Inter-

national Atomic Energy Agency cannot adinister safeguards in

accordance with the safeguards concept that has been agreed upor

between the two parties for a facility then listed in Annex 4:

"The parties shall make every effort to ensure that third

does not delay the operation of the facility. For third

purpose consultations shall take place between the parties

or between either party and the Agency. The facility shall

be added to Annex 1 pursuant to sub-paragraph (a) of

paragraph 2 above on a provisional basis provided that the

parties are satisfied that adequate safeguards of the Agency

will be applied in the interim. The parties shall make

every effort to modify, as may be necessary, the relevant

safeguards concept to enable the Agency to administer

safegua7'1r.in accordance therewith."

',*,

!
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Finally, to add or delete from Annex I a facility in a third

country, agreement of the parties is required. The government of

the third country or EURATOM would have to be notified.

C. The Right of Suspension

The programmatic consents contained in the Implementing Agreement

for the new U.S.-Japan Agreement for Cooperation and related

subsequent arrangements are subject to suspension in certain

circumstances. The provisions for suspension strike a balance

between meeting the objective of long-term reliability and

predictability and reserving a right of suspension when anC if

justified by major changes in the facts or circumstances on which

the crafting of such programmatic consents was based. This

balar.ce is reflected in Article 3 of the Implementing Agreeme.t.

This provision reads a. follows:

"Either party may suspend the agreement it has given in

_,- Article I of this implementing Agreement in whole cr in part

to, prevent a significant increase in the risk of nuclear

proliferation or in the threat to its national security

caused by exceptional cases such as a material breach by the

other party of the Treaty on the Non-Proliferation of

Nuclear Weapons or withdrawal therefrom, or a material

breach by the other party of its safeguards agreement with

I '.J', ,
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the Agency, of this implemnting Agreement or of the

Agreement for Cooperation.'

In Connection with this provision, the -Agreed Minute to the

Inplemnting Agreement states that t

...it is confirmed that should a significant increase in

the risk of nuclear proliferation or in the threat to the

national security of the suspending party pertain solely to

a particular facility or activity, the agreement given in

Article I of the Implementing Agreement may only be

suspended for that facility or activity. It is further

confirmed that actions of governments of third countries or

events beyond the ter.'itorial jurisdiction of a party may

not be invoked as grounds for suspension of the agreeme:.t

giver in Article 1 o! the implementing Agreement tc

activities or facility operations within that-party's

territorial jurisdiction unless due to such actions or

events thcse activities or facility operations would clearly

result in a significant increase in the risk of nuclear

proliferation or in the threat to the national security of

the suspending party."

Article 3 of the Implementing Agreement also provides that:

"Any decision. on such suspension would only be taken in the

most extreme circumstances of exceptional concern fro., a
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nonproliferation or national security point Of view, would

be taken at the highest levels of government, and would be

applied only to the minimum extent and for the minimum

period of time necessary to deal in a manner acceptable

to the parties with the exceptional case.'

Paragraph 3 of this Article further provides:

*Prior to any suspension the parties shall consult with each

other to determine the facts of the matter and to discuss tc

what extent, if at all, a suspension is necessary. The

suspending party shall carefully consider the economic

effects of such suspension and shall seek to the maximu-

extent possible to avoid the disruption of international

zsuclear trade and the fuel cycle operations under this

Implementing Agreement. The parties may agree in accordance

with Article 14 of the ASreement for Cooperation tc refer

any of these questions to a third party for resolution.

The Implementing Agreement also provides that:

"During the period of suspension the parties u.ay agree on a

case-by-case basis to the activities specified in Article I

of this Implenenting Agreement.'

With respect to nuclear material and -quipmefit subject to the

provisions of the previous Agreement for Cooperation (i.e. the
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U.S.-Japan Agreement for Cooperation dated July 20, 19600 as

amended, which is currently in force but is to be superseded by

the proposed new Agreement for Cooperation), Article 13 of the

proposed new-Agreement for Cooperation provides that:

uShould the separate arrangements called for in Article 11

of this Agreement be suspended with respect to such nuclear

material or equipment, they shall be subject to the

provisions of this Agreement during the suspension only to

the extent covered by the previous Agreement.*

Finally, the last paragraph of Article 3 of the Implementing

Agreement provides that:

"The suspending party shall keep under constant review the

development o! the situation which caused the suspension and

&hall withdraw the suspension as soon as warranted. The

parties shall, at the request of either of ther, consult

witr. each other immediately to determine whether there is a

basis for the withdrawal of such suspension."

These provisions reflect a compromise between the need to provide

Japan with a substantially greater degrebof predictability than

it now enjoys while permitting the U.S. to suspend an approval

once given if necessary in light of intervening developments.

4,
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The standards for suspension (nonproliferation and national

security concerns) are identical to those provided in Sections

123 and 131 of the AEA. Thus, the U.S. will always be in a

position to ensure that the applicable statutory standards are

met.

D. Recapitulation

In summary, the new arrangements being proposed with Japan would

have the following major effects:

The existing joint determination for reprocessing at

Tokai-Mura would be replaced by a long-term U.S.

approval lasting for the duration of the Agreement for

Cooperation. Long-tern, approv&4l is also giver, for

plutonium conversion and fuel fabrication facilities at

Tokai.

Retransfers of spent fuel front Japan to Europe for

reprocessing that until now have been subject to

case-by-case approval also would receive long-term U.S.

approval for the duration of the agreement.

EURATON: would receive long-term U.S. approval to

transfer recovered plutoniur, back to Japan, provided

certair: cor.ditions are nvet.

"r6"
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Additional light water reactors in Japan could receive

the benefits of long-term U.S. approvals upon

notification to the U.S. that an appropriate 1ZAA

facility attachment or ad hoc inspection regime was in

,effect and that the levels of physical protection

required by the Agreement for Cooperation would be

"maintained at such facilities.

Several future bulk handling facilities that are part

of the Japanese national plan, and that involve unique

safeguards considerations, would benefit from the

applicable long-term U.S. approvals at a later time,

upon U.S. notification of receipt of assurances that

the IAE safeguards will be applied to such facilities

in conformance with safeguards concepts agreed to by

the U.S. and Japan and that adequate physical

protection measures wili be in effect.

Further, the U.S. would have the right tc suspend its

consent should serious and extraordinary adverse

circumstances so require.

In Part Two of this report, we evaluate the implications of these

(and the other applicable) proposed consents from the standpoint

of the two key statutory tests that were noted at the outset.
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V. Controls and-Assurances on Activities Involving Plutonium

or HEU or the Transfer of Technology or Facilities for their

Production

The provisions of the proposed Agreement package impose

significant controls on activities involving plutonium or high

enriched uranium beyond the basic guarantee of no military or

explosive use, the provisions providing for the application of

Ofull-scope* IAEA safeguards over the entire Japanese program and

maintenance of adequate levels of physical protection. In

particular:

(a) The provisions do not authorize the transfer to Japan

of Restricted Data or Sensitive Nuclear Technology (as

defined in the Nuclear Non-Proliferation Act), neither

of which could be transferred without further amendmer.t

of the Agreement for Cooperation.

(b) With respect to the long-term U.S. consent to the

retransfer of plutonium to Japan from third countries,

only plutonium resulting from the reprocessing of spent

fuel that had been sent by Japan to the United Kingdom

or France for reprocessing with the agreement of the

United States could be returned to Japan. In addition,

unirradiated material containing only up to 500 grams

of plutonium may be transferred to designated

facilities in third countries by Japan and subsequently

returned to Japan for testing and analysis.
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(d) The Government of Japan must obtain U.S. consent before

any nuclear material subject to the Agreement for

Cooperation may be enriched to or beyond 20% in the

isotope U-235. No such consent is included in the

Implementing Agreement.

(e) The provisions require U.S. consent before any high

enriched uranium or separated plutonium subject to the

Agreement for Cooperation is transferred beyond the

jurisdiction of Japan. The Agreement package contains

no such consent with respect to high enriched uraniur

or separated plutonium (with the exception of small

quantities of plutonium discussed in (b) above). The

consent to the retransfer of plutoniur contained it.

irradiated spent fuel will be limited to transfers tc

specified facilities in France or the United Kingdor..

(f) The return fro.-. EURATOM. of recovered plutonium ir

quantities of 2 kgs or more per shipment is subject tc

the specific physical protection measures set forth in

Annex 5 to the Implementing Agreement.
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(g) The consent in the Implementing Agreement to transfers

of unirradiated source material and low enriched

uranium to designated third countries does not

authorize such transfers for the production of high

enriched uranium.

i t

A
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PART TWO

EVALUATION OF THE CONSENTS AND

APPROVALS IN LIGHT OF STATUTORY CRITERIA

This part of the analysis will evaluate the proposed major

consents to determine:

Whether granting those consents for which Section 131b

of the AEA is relevant will result in a significant

increase of the risk of proliferation beyond that which

exists at the time that approval is requested

(giving foremost consideration to the "timely

warning" factor cited above).

Whether all of the consents will be consistent with a

finding by the Secretary of Energy that the granting of

such consents is not inimical to the common defense and

security, and whether th6 activities to be approved

will be consistent with the determination which the

President is called upon to make that the performance

of the proposed Agreement for Cooperation with Japan

will promote, and will not constitute an unreasonable

risk to, the common defense and security.

I

W
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VI. Some Basic Elements of the Evaluation

A. Relationship to Japan's Programmatic Reqauirment

The major programmatic consequences for Japan of the consents may

be summarized as follows:

1. Authority to continue reprocessing of U.S.-origin

spent fuel at Tokai-Mura, to retransfer

U.S.-origin spent fuel to designated facilities i,

France or the United Kingdom for reprocessing, and

to return to Japan (under stringent physical

protection standards established in the Agreement

package) plutonium recovered from such reprocess-

ing for fuel for the Fugen AT and the JOYC FBF.

and two LWRs using MOX fuel. At such time as

additional light water reactors in Japan, in additir.

to th& Kihama I ana Tsuruga I reactors, elect to use

V:0). fuel then they may be added to the list in Anne: 4,

following notification that applicable IAEA safeguards

arrangements are in force and specified levels of

physical security will be maintained. Also, if and

when the planned Rokkasho Commercial Reprocessing

Facility is built it may reprocess U.S.-origin spent

fuel provided such levels of physical security will be

maintained and the associated safeguards arrangements
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meet safeguards concepts agreed to by both parties and

specified in the Agreement package.

2. The consent to enrichment up to 20% in U-235

recognizes that Japan is developing a modest-sized

commercial uranium enrichment capability, and may

wish to re-enrich the uranium recovered from

reprocessing

3. The consent to alteration in form or content of

items specified in Article 5.2 of the Agreement

recognizes the need for fabrication of MOX fuel in

Japan for the JOYO FBR, the Fugen ATR, and for LWRs

at which experiments using modest amounts of such fuel

are being conducted. These consents will also cover

the fabrication, of fuel for the follow-on advanced

thermal and fast breeder reactors (Ohma and MONJU

.espectively) provided the associated IAEA safeguards

a rangemente for these two reactors meet the

safeguards criteria specified in the Agreement package

and specified levels of physical security will be

maintained.

-, . .. ;
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4. The approval of designated facilities for the

storage of plutonium nd high enriched uranium

is carefully tailored to apply only to facilities

having a need for such storage, and is subject to

specified safeguards and physical security

requirements.

5. The consent to retransfers to designated third

countries of unirradiated source material and low

enriched uranium recognizes Japan's nuclear cooperation

with other States, but is confined to non-sensitive

materials and is made subject to the condition that

such exports not be for production of high enriched

uraniu..

6. The consents involving small quantities of

plutonium, HEU and U-233 recognize Japan's advanced

prograrr cf research, development and testing of civil,

non-explosive applications of nuclear energy.

B. Major Aspects of the Safeguards Regime

1. General Considerations

As a non-nuclear-weapon state party to the Non-Proliferation

Treaty (PT), Japan undertook to conclude an agreement with the

1LternationLl Ator-ic Energy Agency (the IAEA, also referred tc as

- '2~..)..

614
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"the Agency') providing for safeguards on all source or special

fissionable material in all peaceful nuclear activities within

Japan's territory, under its jurisdiction or carried out under

its control anywhere. It concluded such a full-scope NPT

safeguards agreement with the IAEA in 1977, and has an excellent

record of cooperation with the IAEA in its implementation,

including the establishment of an outstanding national system of

nuclear materials accounting and control, the negotiation of

subsidiary arrangements with respect to its nuclear facilities

(as discussed below), and active participation in programs (with

the IAEA, the United States and others)-to-develop improved

safeguards instrumentation and techniques.

Article 2 (2) ta) of the proposed U.S.-Japan Agreement for

Cooperation provides that any rarsfer to Japan of nuclear

material under the icreement wi'l be sub-ect to the applicazici.

of ZALA safeguards "with respect to a2. nuclear material in a"

nuclear activities withl.- the territory of Japan, under its

3urisdiction or carried out unde: its contro. anywhere,". adding

that implementation of the NPI safeguards agreement referred to

above will be considered as fulfilling this requirement. In

order to ensure compliance with the guarantees in the Agreement

for Cooperation against use for any nuclear explosive or militar'"

purpose, Article 9()(a) of the proposed new Agreement for

Cooperation provides that:

"Nuclear ira:eria. transferred to the territorial
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jurisdiction ot the Government of Japan pursuant to

this Agreement and nuclear material used in or

produced through the use of material, nuclear

material, equipment and components so transferred

shall be subject to the agreement referred to in

sub-paragraph (a) of paragraph 2 of Article 2 of this

Agreement."

Article 12 cf the proposed new Agreement for Cooperation provides

that if Japan at any time after entry into force of that

Agreement does not comply with Article 9 tand certain other

articles) or terminates or materially violates a safeguards

agreement with the IAEA, or detonates a nuclear explosive device,

the United States would have the right to cease further

cooperation under the Agreement, terminate the Agreement, ard

require the return, of iter.E transferred pursuant thereto and

\special nuclear material produced through the use of such items.

The Agreement package alsr contains a number o! provisions

designed to facllitate the effective application of safeguards

and provisions for fallback safeguards rights. The basic

provision on the latter subject is in Article 9(2) of the

proposed new Agreement for Cooperation, which reads as follows:

"If eithe: party becomes aware that for any reason the

i s n:t c!" w i- not be applying safeguards as

required h. paragraph I cf this Article, the parties
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shall forthwith consult to take rectifying measures

and, in the absence of such rectifying measures# shall

iwediately enter into arrangements which conform to

safeguards principles and procedures of the Agency and

provide effectiveness and coverage equivalent to that

intended to be provided by the safeguards required

pursuant to paragraph 1 of this Article."

With respect to exports to any other non-nuclear-weapon state for

peaceful purposes, Japan is of course, bound by Article 112(2) of

the NPT, which requires IAEA safeguards on all such exports ot

(a) source or special fissionable material or (b) equipment or

material especially designed or prepared for the processing, use

or production of special fissionable material. Japan has

subscribed to the Zangger Com.ittee Guidelines with respect to

the implementation of this obligation and the Nuclear Supplierso

Guidelines, which co:.tain additional standards for exports of

nuclear materials, equipment and technology. Finally, Article 4

of the proposed Agreement requires U.S. consent for any

retransfers of material, nuclear material, equipment and

components subject to the Agreement.

I \
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2. Major ,Satoluards ,eatures To-Applv To Facilities

Covered by Progragmatic Approvals

(a) Safeguards Arranuaents With Respect to Existing

Facilities in Japan

Annexes 1, 2 and 3 to the Implementing Agreement list by

categories existing Japanese facilities that axe relevant to

the consents and approvals contained in the Implementing

Agreement. Described below are the safeguards arrangements

with respect to the facilities currently listed in those

categories. With the few exceptions specifically noted

below, Japan has negotiated with the IAEA in implementation

of its NPT safv uaros agreement, subsidiary arrangements

(including detailed facility attachments) with respect tc

each of the facilities listed in those Annexes, and those

tubsidiary arrangementc are in full force. In all other

cases, the IALA has the right to conduct ad hoc inspection&

under Japan's NPT safeguards agreement. It should also be

noted that the IAEA maintains a team of inspectors resident

in Japan.

Japanese Facilities Listed in Annex I (Existing Facilities

for Reprocessing, Storage and Fabrication of Seni;stive

Materials)
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Tokai-Reprocessing Plant and Associated Facilities

The Tokai-Mura reprocessing plant, with a design capacity of

210 KThM per year, was completed in 1974. Under the

existing U.S.-Japan Agreement for Cooperation a joint

determination that the safeguards provisions in the

Agreement could be effectively applied to its operation was

required before spent fuel from U.S.-origin material could

be reprocessed there. In September, 1977, a joint

determination was made by the U.S. and Japan, allowing the

reprocessing at Tokai-Mura of up to 99 tonnes of U.S.-origin

spent fuel in the following two-year period. At that time,

the Japanese agreed to cooperate with the U.S. and the IAEA

in the improvement of measures designed to reduce the risks

associated with the plant's production of separated

plutonur. ano in improving the safeguards instrumentation

and techniques applied to the facility. The Japanese diligently

pursued such activities, and the joint determination whs

extended (by several successive joint determinations) to

October 31, 1981, with certain modifications, including an

increase in the total amount of U.S.-origix fuel authorized

to be reprocessed through that date to 149 tonnes.

After President Reagan's nonproliferation policy statement

of July 16, 19EI, a new joint determination was negotiated.

This was accompanied by a joint communique and other

associated dccu.etation. That package authorized the
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Ireprocessing of U.S.-origtn spent fuel through December 31,

1984, in amounts up to the design capacity of the Tokai

facility. Under this arrangement, plutonium separated in

the plant is co-converted to a mixed oxide product at the

Tokai plutonium conversion facility. The primary

contemplated uses of the MOX product are for the Fugen

reactor (as noted earlier, a 165 MWe heavy-water moderated,

light-water-cooled demonstration reactor) and the JOYO

reactor (a 100 MWe sodium cooled experimental FBR), both of

which had begun operating in 1978, and which have had a

combined requirement of about 300 kg of plutonium per year.

It is also recognized that Japn will require substantial

additional quantities of plutonium for the fueling of its

follow-on prototype breeder reactor, "MONJU", and its

follow-on ATR, the Oh.a reactor -- neither of which is yet

in operation.

As an integral part of this 1961 determination, Japan agreed

to continue to afford the IAEA full opportunity to apply

safeguards effectively and efficiently at the Tokai facility

and to continue to improve safeguards implementation. In

particular, Japan agreed to continue to:

Support improvements in safeguards effectiveness

at Tokai through follow-up work to the Tokai

Advanced Safeguards Technology Exercise (TASTE)

and tc support the IAEA in other research and

developer.t activities for the improvement of
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Agency safeguards including those relating to

shipping containers, the identification of stored

spent fuel asbemblies, and systematic safeguards

approaches for reprocessing plants.

Cooperate with the IAEA in incorporating into the

existing safeguards measures at Tokai the results

of research and development activities, including

those of the TASTEX* program and follow-on work to that

program.

Cooperate with the IAEA in facilitating and

improving the application of effective safeguards

at the Tokai Reprocessing Facility.

Cooperate with the IAEA in facilitating thE

application. cf safeguards at the co-conversior.

facility then under construction.

*A joint Japan, U.S., France, IAEA program for research,
development, testing and evaluation of advanced technologies
for safeguarding reprocessing plants.
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As previously noted, the 1981 joint determination has since

been extended on an annual basis to cover the period through

calendar year 1987. The subsidiary arrangements in force

with the TAEA under Japan's NPT safeguards agreement reflect

these safeguards improvements, and ensure that the Tokai-

Muraereprocessing plant will be subject to continuous

inspection during reprocessing campaigns. The plant is

divided into three material balance areas: input area,

process area, and product storage and waste treatment area.

The plutonium conversion area is not part of the

reprocessing plant, but rather of the fuel fabrication

plant, but the IAEA conducts simultaneous inventory

verification at the two plants. To supplement nuclear

material accountability the IAEA inspectors use safeguards

instrumentation and techniques developed under the TASTEX

program.. Containment and surveillance measures

include: at the input storage area, the use of closed

circuit television, seals, film cameras and radiatior

monitors; in the process area, seals and the use of

electromanometers at the storage tanks; and in the plutonium.

nitrate storage area, monitoring the electromanometers

connected to the storage tanks. When the plant is in a

shutdown the IAEA conducts weekly checks of the contained

material. -This includes the taking of samples for

destructive analysis, the performance of electromanometer

and plant control instrumentation readings as well as visual
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observation, including confirmation of the absence of

assembly chopping activities at the plant.

Japanese Facilities Listed in Annex 2 (Other Existing

Facilities Where Plutonium is Located)

(i) The JOYO Fast Breeder Experimental Reactor

Japan has negotiated and there are now in force subsidiary

arrangements (including a detailed facility attachment) with

the IAEA for the implementation of safeguards at this

facility under Japan's NPT safeguards agreement. These are

designed to achieve a short detection time, and are

consistent with the safeguards approach for fast breeder

reactors described in IAEA/SG/INr/6, which is based on a;

item. accounting system. for fuel assemblies, complemented by

extensive containment and surveillance measures. Under this

approach, fresh fuel asbemblies are verified carefully at

the fuel fabrication plant and transferred to the power

plant under seal. Direct item. accounting, identification

and nondestructive analysis measurement of fresh fuel

assemblies are performed at locations within the accessible

nuclear fuel handling areas. Under this approach, the IAEA

normally performs inspections of the fresh fuel assemblies

every 3 or 4 weeks. Because of the high radiation levels,

the reactor core is ihot directly accessible; the irradiated

assenmblies must be remotely handled enroute to the

irradiated fue1 storage areas, and even in the storage areas
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remain sub .rged for a long period. For inaccessible areas,

this safeguards approach involves verifying the input and

output flow of nuclear material in conjunction with the

application of containment and surveillance measures. These

measures are supplemented by the checking of operating

records. Before shipment, irradiated fuel and blanket

assemblies are verified visually and/or by non-destructive

analysis, on a random basis, placed into the shipping

container and sealed. These shipments are, of course,

rechecked by the IAEA upon their arrival at their next

destination.

(ii) The Fugen ATR

Japai. has negctiated, and there are now in force, subsidiary

arrangements (including a detailed facility attachment) with

respect to this facility under Japan's NPT safeguards

agreement. The safeguards approach for the MOX fuel is tht

same as that described above in connection with the jOyO FBi.

and the overall safeguards approach spelled out in the

exchange of notes embodying an agreed safeguards concept for

the planned Oh.,a AT.

*
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(iii) LWRs at which PlUtonium in the fole Of mixed

oxide fuel is located

There are two reactors currently listed in this class:

Mihama I and Tsuruga 1. Japan has negotiated, and there are

now in force, subsidiary arrangements (including detailed

facility attachments) for the implementation of safeguards

at these facilities under Japan's NPT safeguards agreement.

When MOX fuel elements containing more than 8 kg of

plutoniux- are introduced into such thermal reactors, the

IAEA is normallX expected to inspect the fresh fuel

inventories of MOX fuels once a month. In all other

respects the safeguards regime is the same as that

applicable to a light water reactor that does not utilize

such fuels.

(iv) Other Facilities

The only existing Japanese facilities currently listed under

this portio of Annex 2 are the following three critical

assemblies:

JAERI Tank Type (200 wt)

JAERI Fast Critical Assembly (2000 wt)

PNC Deuteriun; Critical Assembly (1000 wt)

Japan has negotiated, and there are now in force, subsidiary

"A.

-A
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arrangements (including detailed facility attachments) with

respect to the implementation of safeguards at all three ot

the critical assemblies, with inspection effort geared to

the quantities of high enriched uranium or plutonium

present. The safeguards measures provided for are

consistent u;jth the description of the safeguards approach

to such tbcilities in the IAEA publications cited above, and

are designed to achieve short detection time. This approach

places particular emphasis on containment and surveillance

systems for monitoring access routes to the assemblies and

to storage locations. _

(b) Agreed Safeguards Concepts For Future Facilities

As noted earlier, the addition of new facilities to Annex I

or Annex 2 cf the Implemeting Agreement requires:

(i) a statemet affirming that the safeguards

arrangements applicable thereto are in accordance

with the relevant safeguards concept that has

been accepted by the United States and

Japan, and a description of the key elements

contained in the safeguards arrangement; or

(ii) in the case of a facility for which the

sfeguards being applied at a facility in Japan
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already listed on the relevant Annex are

applicable, a statement affirming that the

safeguards arrangement will be in all significant

respects the same as, that being applied at the

corresponding facility listed in Annex 1, and a

description of the key elements contained in the

safeguards arrangement.

The Agreement package contains mutually agreed *safeguards.

concepts" for the following classes of facilities in Annex 4

that may be listed in Annex 1 or Annex 2 when completed;

Commercial size reprocessing plants, including

associated storage and conversion areas (the one

candidate plant involved, as already noted, is the

proposed Rokkasho reprocessing plant).

Plutonium fuel fabrication plants, including

associated storage and conversion areas.

. Plutonium, storage facilities.

The Nuclear Fuel Cycle Safety Engineering Research

Facility (NUCEF), the proposed second FBP (MONJU)

(''*~ .1. 4 'ka 2
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and the proposed second experimental ATR (Ohms)

(the latter two are expectedd to be added to Annex

2 when completed).

These "safeguards concepts consist of two parts: (1) a

statement of agreed uGeneral Principles,' including

provisions on such matters as the maintenance of an

appropriate state system of accounting and control and

cooperation with the IAEA; and (2) agreed 'Safeguards

Approaches" to the particular class of facility described.

These safeguards concepts ensure that the safeguards on such

new facilities will meet appropriately exacting standards

which have been established in advance with U.S. acceptance,

with provision for the application of new and improved

safeguards techniques as they are developed and proven.

For example, the agreed safeguards concept that will apply

to the planned Rokkashc Commercial Reprocessing facility

includes the following elements, among others:

1. Not only an understanding that the facility will

be designed and operated as far as practicable to

facilitate the application of safeguards measures,

but specific illustrations of what this entails,

both in terms of the safeguards measures to be

accommodated and oi interaction with the IAEA. in

the latter connection, it calls for: providing
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the IAEA, at an early stage in the design of the

facility, with safeguards-relevant features of

the design to identify the key techniques and measures

for implementing the agreed safeguards approach;

discussion with the IAEA to enable mutual

agreement on these specific features early enough

to be taken into account in the facility design;

and preexamination and verification by the IAEA

of the safeguards-relevant information beginning

early in facility construction and continuing

thereafter, to enable the IAEA to have confidence

that the safeguards-relevant features of the

facility conforn to the information provided.

2. Provisio for the establishment of specific

accorting and operating records to be made

available tc the IAEA, which are to include

safeguards-relevant data needed for near-

re&*-time accountancy and other safeguards

measures for achieving timely detection.

3. Provisions for verification using random sampling

plans based on IAEA detection probabilities where

rando sampling can be validly used; otherwise all

nuClear material is to be verified. Physical

inven:ories are to be taken at least once in each

calendar .-ear (and at intervals no greater than 14

r.c.:). In the interim, provision is made for
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verification by item counting, item identifica-

tion, seal verification,.destructive and

nondestructive analysis, volume and weight

measurement, use of plutonium/uranium ratio

techniques, and isotopic safeguards techniques.

4. Provisions for redundant (i.e., multiple and

independent) containment and surveillance measures

such as the following to help meet timeliness

goals: human surveillance, seals, cameras, closeC

circuit TV, flow meters, and radiation monitors.

5. The introduction of new and improved techniques,

as they are developed and proven, to the extent

that undue interference in plant operation i

avoided.

Under Japan's NPT safeguards agreement, the maximum level of

routine inspection, effort at such facilities (which does not

preclude additional special inspections where justified)

will be governed by the amount of plutonium in each

facility's inventory or annual throughput.

Comparable safeguards concepts are provided for the other

facilities listed above. Special features of the safeguards

approach ti the MOhJu fast breeder reactor include the

following:
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Inputs of fresh fuel are all verified for

seal/container identity and integrity by means of

item counting# item identification, and seal

verification. Outputs of spent fuel are all

verified by means of item counting and item

identification.

Before transfer of fresh fuel to the ex-vessel

storage tank (EV&T), it is to be verified, if

judged necessary by IAEA for inspection goal

attainment, by means of appropriate measures frow.

among item counting, item identification and

nondestructive analysis.

Charges of frech fuel to the reactor core through

the EVST and discharges of spent fuel from the

reactor core are to be carried out only by an

ex-vessel transport machine (EVTM).

These fuel transfers are then checked by examining

the records of the EVTK and of sensing and

monitoring equipment incorporated into the EVTM.

The exchange of notes concerning the safeguards concept for

the Ohn.a ATF% states that its design features will not
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require a safeguards approach different from that of certain

reactors listed in Annex 2 (the Fugen ATR) but nevertheless

spells out the safeguards approach in some detail. For new

types of facilities not covered by the agreed safeguards

concepts included in the Agreement package, the Implementing

Agreement requires the development of mutually acceptable

safeguards concepts as a precondition to the addition of a

facility of that type to Annex I or Annex 2.

C. Physical Security

Article 7 of the proposed new Agreement for Cooperation

provides that "adequate measures of physical protection

shall be maintained with respect to nuclear material

trarnsierred pursuant to this Agreement and special

fissinnak.1t material& used in or produced through the use o:

this nuclear material or equipment so transferred, at

levels, at a minimu., comparable to those set out in Annex B

o' this Agreement." This requirement is fully applicable

even to special fissionable materials used or produced in

non-U.S.-origin facilities fueled only in part by

U.S.-origin material. Annex B, which prescribes the minimum

levels of physical protection to be maintained with respect

to nuclear materials of various classes (based on their

relative sensitivity), is based upon the agreed annex to the

Nuclear Suppliers' Guidelines (to which both the United

States and Japan have subscribed), to all other new or
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amended agreements for cooperation entered into by the

United States since 1976, and to the Convention on the

physical Protection of Nuclear Material. The United States

and Japan have worked together over many years to develop

adequate levels of physical protection governing nuclear

exports and retransfers.

The U.S. Government is satisfied that such levels of

physical protection are being maintained or exceeded in

Japan. This conclusion is reflected in paragraph 6 of the

Agreed Minutes to the proposed Agreement for Cooperation,

which states that;

"With reference to Article 7 of the Agreement, it is

confirmed that the physical protection measures as

ap-lied in the two countries are at or beyond levels

required by the said Article with due regard for the

recomendations contained in the document of the

international Atomic Energy Agency (hereafter reierre-

to as "the Agency) INFCIRC/225/Rev. 1 and are

therefore adequate."

But the Agreed Minutes also recognize the desirability of

ongoing consultations on this important matter. Paragraph

13 confirms that the two Governments shall consult at the

request of either Government on matters related to the

apjplicatio:. of physical protection measures a:-d safeguards
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as referred to in Articles 7 and 9 of the Agreement

respectively.

With respect to U-233 or plutonium (other than in irradiated

fuel elements) and high enriched uranium, it should be noted

that Article 3 of the Agreement for Cooperation requires

U.S. approval of any facility in which they are to be

stored. (The Implementing Agreement gives such approval

only to those facilities listed in Annexes 1 or 2 thereto,

which can be added to only in the manner specified in that

Agreement, including a notification to the U.S. that the

applicable level of physical protection required by tht

Agreement for Cooperation will be maintained.)

Special additional measures required in connection with the

transport of 2 kg or more of recovered Flutoniun. are set

±orth in Annex 5 to the implementing Agreement. These werc

developed fo: shipmentb back to Japar of plutoriur. that has

been reprocessed in France or the United Kingdom. The net

effect of these understandings will be to reduce the transit

times of plutonium in shipment as much as possible, to

assure that rigorous protective measures will apply to the

material enroute, to facilitate close monitoring of the

shipment while it is in transit and to facilitate timely

response in the event of anqmergencies.

The Department of Defense has been fully consulted on the

adequacy of physical protection, arrangements concerning the
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return of plutonium from EURATOM to Japan in accordance with

Section 133 of the AEA.

It is the conclusion of this analysis that the Agreement

package, together with Japan's existing measures for

physical security, will be adequate to deter theft or

diversion of nuclear materials. It is to be noted that, in

the unlikely event that this situation should ever change,

the U.S. right of suspension could be applied.

D. Approach to Evaluation in Light of Statutory Criteria

In Sections V1I and VIII below, the proposed long-term

advance consents are reviewed from two overall perspectives.

First, vit . reference to those kinds of approvals for which

the criteria irt Section 131b are relevant (involving

reprocessing or retransfers of plutonium in excess of 506

grams of plutoniuv.), this analysis assesses whether the

granting of a long-terr advance approval would result in ar

increase in the risk 6-f proliferation beyond that which

exists at the time when the approval is being requested.

Secondly, with respect to all of the proposed long-terrn

approvals now being proposed, this analysis assesses whether

grarnutln then at this time (a) wculd not be inimical to the
conc-. def s ar.d security, or (b) wil promote, and will

84.594 88 -21



not constitute an unreasonable risk tog the common defense

and security.

In Section IX, we evaluate the subsequent arrangements with

EURATO and Norway called for by the Implementing Agreement,

and other consents and approvals involving third parties.

There is appended to this report an analysis ithowing that

the activities authorized by the consents and approvals

discussed herein will be carried out under nonproliferation

conditions equivalent to those prescribed by Sections 127

anC 128 of the AEA.

VII. Evaluation of Aprrovals for which the Criteria in

Section 131L of the AEA are Relevant

As noted earlier, the applicable provisions of Section 131b

of the AEA stipulate important criteria for any subsequent

arrangement for reprocessing of U.S.-supplied special

nuclear material or of special nuclear material produced

through U.S. assistance. While a distinction is drawn in

Sections 131b(2) and 131b(3) of the Act between facilities

which have and have not reprocessed power reactor fuel

assemblies or that have or have not been the subject of

subsequent arrangements therefor prior to the enactment of

the NNPA, common policy objectives clearly apply to both

- 76 -
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paragraphs. In particular, Section 131b(2) of the Act

provides that&

*(2) The Secretary of Energy may not enter into any

subsequent arrangement for the reprocessing of any such

material in a facility which has not processed power

reactor fuel assemblies or been the subject of a

subsequent arrangement therefor prior to the date of

enactment of the Nuclear Non-Proliferation Act of 1978

or for subsequent retransfer to a non-nuclear-weapon

state of any plutonium in quantities greater than 500

grams resulting from such reprocessing, unless in his

judgment, and that of the Secretary of State, such

reprocessing or retransfer will not result in a

siqirificart increasee Cf the risk of proliferaticy.

beyond that which exists at the time that approval is

requested. Among all the factors in making this

judgntent, foremost consideration will be given to

whether or not the reprocessing or retransfer will taze

place under conditions that will ensure timely warning

to the United States of any diversion well in advance

of the time at which the non-nuclear-weapon state could

transform the diverted material into a nuclear

explosive device."

Sectio. 131b(3) of the Act provides that:

14
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"(3) The Secretary of Energy shall attempt to ensure,

in entering into any subsequent arrangement for the

reprocessing of any such material in ary facility that

has processed power reactor fuel assemblies or been the

subject of a subsequent arrangement therefor prior to

the date of enactment of the Nuclear Non-Proliferation

Act of 1978, or for the subsequent retransfer to any

non-nuclear-weapon state of any plutonium in quantities

greater than 500 grams resulting fro. such

reprocessing, that such reprocessing or retransfer

shall take place under conditions comparable to

those which in his view, and that of the Secretary of

State, satisfy the standards set forth in paragraph

(2) ."

Although the consents contained in the Agreement that are

being granted to Japan are an integral part of the

Agreement, and are thus not subsequent arrangements, the

standard set forth in Section 131b is satisfied. This si:.e

standard will be met with respect to the proposed long-tern

U.S. approval to be granted to EURATOM, pursuant to the

U.S.-EURATOM Agreement to retransfer separated plutonium

that has been reprocessed in France or the U.K. back to

Japan.

.7 ./
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Of all the factor* taken into account, foremost

consideration is to be given to whether there is timely

warning of any diversion.

A. Consideration of Timely Warning

The law is silent as to what specific information must be

taken into account in considering, and determining whether

the "timely warning* requirement is met. In view of the

prominence accorded timely warning in the law, it is clear

that a broad range of technical, political, and other

factors, including, but not limited tc, safeguards and

physical protection, can be relevant in detecting diversion,

and should be considered.

This discussion of timely warning contains several eleme:ntz.

The nature of the effort that would be required were Japan

to decide to develop a nuclear explosive device, together

with the technical, industrial, material and huntan resources

available were a diversion decision to be implemented are

considered. The analysis then focuses on indicators that

could provide timely warning of such a step, including the

application of IAEA safeguards in Japan. The analysis

therefore covers the wide variety of relevant matters which,

taken together, give evidence that the U.S. would have tiniei>

warning as envisioned in Section 13!t:.

JIM 9
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iant and Production Programs Involving

Relevant Capabilities

Relatively little research would be required of a

technologically advanced country in order to produce a

simple fission device.* Japan has well-trained personnel in

the fields that would be necessary to initiate such a

government-directed nuclear weapons program and much of the

basic knowledge is readily available in unclassified

documents. Development of more sophisticated devices would

require more comprehensive research, testing and acquisition

of specialized equipment. However, the development and

verification of even b simple device would require the

* Nuclea. weapcns ca. Le categorized as being in one of
three general type: fission (gun or implosion), boosted,
and thermonuaclear. The technical requirements, skills,
numbers of personnel, equipment, materials, facilities and
the financial, organizational and managerial resources that
are required to develop, produce and test the three types
are quite different. The complexity and difficulty of
producing nuclear weapons increases considerably from the
relatively simple fission device to the advanced
thermonuclear devices.

A 1977 report prepared by the Office of Technology
Assessment (OTA) of the Congress, "Nuclear Proliferation and
Safeguards," noted that even a minimal program to
clandestinely produce, without testing, low technology
fission weapons -- given the availability of fissile
material at the outset -- would still call for specific
organizational structures and dedicated resources of
personnel, equipment and funding. While that report is some
ten years old, its methodology of analysis continues to be
valid and is valid for use in this report as an analytical
tool.

Th4~
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time to pobilize certain key weapons-related technical

resources, and learn specific weapons-related tasks. A

nuclear explosive design, fabrication, and testing effort

would involve activities that are highly complex and

susceptible to detection, particularly if they are part of

an integrated weapons program. While it should also be

noted that there is ongoing non-weapons directed technical

research in Japan which is directly or indirectly relevant

to nuclear explosives (e.g., inertial confinement fusion),

the results of that research would have to be specifically

applied to the requirements of nuclear explosives

development before they would become relevant to this

analysis.

There is no reason to believe that Japan is involved in a

governmert-sponsored nuclear explosives research and

development program or is engaged in the acquisition ef

research equipment solely or specifically required fcr suc.

& goverrrienit-directed program. As noted below, such an

effort would be completely alien to the consistent

nonproliferation policy that Japan has followed.

Industrial Capability

The Japanese industrial sector has, or could obtain, a large

part of the required technology, facilities and equipment

necessary to produce components for a nuclear explosive
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device. Nevertheless, certain technologies necessary for

the purpose of acquiring both a first operational nuclear

device and a modest nuclear weapons stockpile would require

acquisition of unique equipment and production facilities

not available from Japanese domestic sources. These items

would either have to be obtained abroad or developed through

dedicated efforts. Indication that such a procurement

activity was underway by Japan would be relevant to

providing timely warning.

Scientific and Technical Capabilities

It has been estimated in the referenced OTA report that a

minimal weapons program would require more than dozer. ox

sc trained and competent individuals across a range of

disciplines. Japan certainly has personnel with the

scientific or technical knowledge that could be redirected

to production of nuclear weapons. Some particular skills,

however, are probably not readily available, and assembling

specialists with the requisite skills required for an

integrated weapons program would likely necessitate

reassignments of individuals from one type of work to

another, and specific nuclear explosives-related training.

An explosives program aiming at more than the design and

fabrication of a simple device would impose substantially

larger manpower and organizational requirements.
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Avilablity of Sgecial N~uclear Material

As indicated elsewhere in this report, Japan already

possesses significant amounts of weapons-useable nuclear

materials and the indigenous capability to produce

additional quantities substantially in excess of that

necessary for a nuclear explosive device, in the highly

unlikely event that Japan should ever choose to pursue such

a development. Thus, Japan has, and will continue to have,

access to sufficient special nuclear material to make a

substantial number of nuclear explosive devices irrespective

of the consents being granted Japan in this Agreement.

Japar. has an indigenous capability to enrich uraniun. and

this capability is growing. A pilot gas centrifuge facility

is in operation at IK.nyo Togc, with a capacity of 70,000

kg/SW" per year. fl0is facility could produce 300-400 k. c!

NEL per year. However, to produce HEU a redesign of the

facilty would be required. It also should be noted that

the plant is under IAZA safeguards that are specifically

designed to detect whether there is a shift in production.

fror. low to high enriched uranium.. Japan is also working on

other enrichment technologies. A small pilot plant based on

indigenous chemical enrichment technology is being built,

and Japan is conducting research and development on laser

isctope separation.
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In addition, Japan already possesses significant quantities

of U.S.-supplied HEU fuel for use in various research

reactors and critical assemblies. While much of this fuel

has been irradiated and some has been returned to the U.S.

for reprocessing, significant quantities potentially would

be available if Japan chose to divert the material for

clandestine reprocessing in violation of its legal

obligations.

In short, Japan already has access to the necessary material

and has the technical capability to produce HEU for nuclear

explosive purposes should it choose to do so and accept the

attendant adverse consequences.

The same situation pertains with respect to plutonium.. More

tha 28 metric tons of plutonium have been discharged in

irradiated spent fuel from Japanese power reactors. While a

high fraction of this irradiated fuel is subject tc U.S.

controls with regard to reprocessing and retransfer, a very

significant quantity, including more than I tonne of

produced plutonium, is not of U.S. origin and is not subject

to U.S. control. (It is, however, subject to IAEA

safeguards, to the peaceful nonexplosive use assurances of

the Treaty on the Non-Proliferation of Nuclear Weapons, and

to controls imposed by other suppliers.)
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For more than 15 years Japan has been shipping spent fuel to

the UK for reprocessing. It is estimated that the amount

shipped to date contained 1200 to 1400 kg of plutonium.

Almost all of this has been reprocessed. The pilot-scale

reprocessing plant at Tokai-Mura has reprocessed

approximately 220 metr..ic tons of Japanese LWR spent fuel.

Roughly 1-i tons of plutonium have been recovered at this

facility. Much of the plutonium separated at Tokai or

shipped front, abroad is now in the form of KOX fuel.

Taking all of these factors into account, at any one time

Japan is likely tc have several hundred kgs of unirradiated

plutonium in the forn, of plutoniumr oxide, MOX powder, or

fabricated MCX assembliess awaiting insertion into a reactor.

In surz.ear%, Japar. possesses the capability to acquire

sufficient special nuclear material to produce a nuclear

explosive device, should it choose to do so. Quantities of

special nuclear material substantially in excess of that

needed for a nuclear explosive device could be obtained by

utilizing the significant quantity of plutonium not subject

to U.S. prior consent rights or by enriching to weapons

grade non-U.S.-origin natural uranium. In view of the fact

that Japan already possesses more than enough material for a

number of explosive devices, and has-the capability to

produce additional quantities outside the reach of U.S.
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consent rights, a U.S. refusal to bring into force the

consents contained in the Agreement package would not have

a significant impact on the availability of special nuclear

material to Japan.

Indicators of Diversion-Relevant Activities

There are a number of indicators of possible diversion that

are relevant to whether there would be timely warning in the

case of consents of the type subject to Section 131b. These

indicators are discussed below.

Safeguards

As already stressed, Japan is a party tc the Treaty or. the

Non-Proliferation of Nuclear Weapons (NPT), a strong

supporter of that Treaty and an active supporter of the IAE-.

safeguards system. As often stated by Japanese policy

makers, the IAEA's safeguards system, and the mutual

cooperation that it permits, are important to Japanese

energy and national security. All of Japan's nuclear

facilities are subject to IAEA safeguards under its NPT

safeguards agreement. In implementing that Agreement, the

IAEA has not detected any anomalies that would indicate the

diversion of a significant amount of safeguarded nuclear

material. The more detailed nature of the IAEA safeguards

that will apply to activities covered by the consents
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associated with this Agreement for Cooperation is discussed

above.

The IAEA safeguards to be applied to the Japanese activities

will make an important contribution in considering timely

warning.

For example, with reference to the long-term advance

approval to apply to the Tokai-Mura reprocessing plant, the

U.S. already has made several determinations that adequate

IAEA safeguards can be applied to this facility. As noted,

the Toka: plant has served as a test-bed for the applicaticn

of improved safeguards techniques including improved methods

of containment and surveillance and the use of near-real-

tin accountancy. The planned commercial scale Japanese

reprocessing plant also will be subjected to rigorous

safeguards concepts that already have been defined and

agreed to by the Parties and that will take into account

advances iL the fields of containment, surveillance and

materials accountancy.

Japan has shown a high degree of cooperation with the IAEA

in facilitating the application of safeguards by IAEA

inspectors. The Japanese Government has made major

voluntary resource contributions to the development by IAEA

of improved safeguards equipment, and has joined with the

United States and other major contributors of the IAEA in
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seeking improved coordination and implementation of the

ZAZA's safeguards development programs. At the operational

level, Japan has placed no undue restrictions or demands

upon the IAZA in the conclusion of facility attachments or

in the implementation Of safeguards. Consequently, a:

significant adverse shift in Japanese compliance with

safeguards requirements, such as interference with

inspectors, or in its overall support for safeguards, would

provide an indication to the U.S. Government of possible

activities at variance with Japan's nonproliferation-related

obligations.

Due in part to the size and complexity of the Japanese

nuclear program, in 1984 the IAEA opened a permanent

safeguards office in Japan with a staff of tour designated

inspectors. The IAEA also assigns inspectors tc the Tokai

reprocessing facility and the facility is subject to

"continuous inspection." This has facilitated the

application of safeguards at this facility. In additio,,

the application of IAEA safeguards at the pilot gas

centrifuge enrichment facility run by PNC at Ningyo Toge and

at the planned commercial-sized plant would, using the

methodology developed by the Hexapartite Safeguards project

for safeguarding centrifuge enrichment plants (in which

Japan participated), provide indications of any

reconfiguration of the plant to produce HEU for possible

weapons purposes, ind whether any HE. had in fact been

produced. The IAEA has applied safeguards to verify the data
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from the Japanese State System of Accounting and Control

(SSAC) on nuclear materials. The excellent Japanese system

has led to a Japanese-sponsored course on state systems to

assist other nations in developing an effective SSAC. The

Japanese system was the subject of an IAEA-sponsored

regional course conducted in March of 1985.

Finally, it should be stressed that in an exchange of

letters that accompanies the proposed new Agreement both

Japan and the United States have reaffirmed their mutual

determination to pursue a number of activities that are

strongly supportive of IAL-. safeguards:

They express a willingness to afford the IALA the

±uli opportunity. to apply safeguards at their

facilities in an effective manner and to attain

the IAEA's inspection goals.

They have agreed to continue to cooperate wit), t.e

IAEA to improve safeguards implementation through

a series of measures including, where appropriate,

incorporation of the most advanced safeguards

techniques, the facilitation of continuous

inspection and independent verification by the

IAEA.

They have undertaken to continue to develop their
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respective technical programs in support of IAEA

safeguards* and to share the results with the

Agency.

They explicitly recognize the need. for the

effective applicatio% of IAEA safeguards to

recovered plutonium and have stressed the need to

design reprocessing and plutonium-use facilities

so as to facilitate the effective application of

IAEA safeguards.

All of these considerations suSgest that the application of

the IAEA safeguards system in Japan should make an important

contribution to the achievement of "timely warning."

Nuclear Explosives-Related Indicators

The activities that Japan would have to carry out in support

of a nucle&r explosives research, development and production

program- are highly complex and susceptible to detection.

This particularly would be the case if they are part of an

integrated weapons program.

Although it is true that Japan possesses advanced technical

capabilities and scientific resources, o nuclear explosives

prograr would require the mobilization of dedicated

resources and their organization to meet specific weapons
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design, development, and production requirements.

Reassignments of individuals to weapons-related activities,

or the establishment of dedicated working groups, could

provide indicators that a nuclear explosives program had

begun or were being organized. In addition, action to

acquire from foreign sources equipment and production

facilities not available domestically, and which are unique

to a nuclear weapons program, could also provide additional

indicators of a weapons program.

Even were Japan to attempt to carry out (at least initially)

a nuclear explosives program in secret, it is unlikely that

all of the activities Japan would have to undertake could be

successfully concealed. International safeguards

inspections, expcrt licensing procedures, diplomatic ard

technical exchanges, and other national technical means

would provide multiple opportunities to detect

weapons-related activities.

Considerable resources are devoted to the analysis and early

detection of nuclear-weapons related activities worldwide.

The information about Japanese nuclear programs and

intentions supports the observations in this analysis as to

the peaceful nature of that program, and the inferences

drawn in reference to the likely early detection of any

alteration of that situation.
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Political Indicators

The political relationships underpinning Japan's nuclear

programs, which help form the foundation of its

nonproliferation credentials, are discussed in more detail

late in this analysis. Within the context of this Otizely

warning" portion of the analysis, however, political

indicators can play an important role. The political

situation that currently exists in Japan with respect to

nuclear weapons and related activities provides a number of

such indicators that could provide timely warning in their

own right and/or complement indicators in other areas.

Japar., as noted, has foresworn development of nuclear

weapons through adherence to the NP. This anti-weapons

posture has been consistent and is a strongly held positio

within Japanese society. The Japanese Constitution alsc

prohibits the acquisition of nuclear weapons. Japan's clear

policy is no- to develop nuclear weapons.

Moreover, Japan's stable, democratic form of government,

effective and open debate among the political parties and

the many active interest groups opposing nuclear weapons are

relevant and mitigating factors in considering the timely

warning provision; of the AEA. Open, democratic government

increases the visibility of the substantial
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intergovernmental activity that would be necessary to

initiate and support a nuclear weapon development program.

Similarly, an open form of government reduces the likelihood

of arbitrary decisions and a diversion of resources to a

nuclear weapon program.

Any decision to reverse Japan's long-standing and firm

opposition to nuclear weapons development, particularly any

governmental decision to engage in a weapons development

program, would presumably be preceded by substantial debate

and likely opposition from within the government.

Opposition would also arise from the general public withiL

which is a large and vocal segment that is anti-nuclear in

general. Repudiation of the Non-Proliferation Treaty (EP),

would also provide ar. early indicator. All of these

presumably would provide clear, early alerts to the wcrid of

a basic change in Japanese nonproliferation policy.

Economic/Trade Indicators

Of major importance in considering timely warning is the

transparency of the Japanese nuclear program, and the

numerous opportunities this transparency provides to detect

weapons-related activities or suspicious actions that would
/

prompt further, timely investigation. Japan has a

well-developed nuclear trade with others that will likely
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increase as Japan continues to try to expand its nuclear

export market. Such trade offers many opportunities for

non-Japanese individuals to visit and consult with Japanese

government, industrial and scientific officials active in

the nuclear area. As suggested earlier in this report,

Japan has also encouraged a wide range of cooperative

exchanges, and many U.S. scientists and engineers work

closely with their Japanese counterparts. Any significant

change of its policy of open cooperation (for example,

through reassignment of key personnel or sudden closing of

access to facilities) could provide another type of signal

relevant to timely warning of Japanese intentions to develop

nuclear weapons.

Similarly, Japan's nuclear research an6 development

agreements provide another "window" into Japan's nuclear

policies, particularly with respect to advanced reactors and

fuel cycle technologies. Any unexplained interruption or

restriction on the flow of information between Japan and its

cooperating partners under these agreements could provide an

indication of a change in Japanese nuclear policies.

There also exists a high degree of U.S. cooperation with the

Japanese Power Reactor and Nuclear Fuel Development

Corporation (PNC), implemented by assignees to facilities

in each country. Activities are assisted by the DOE office

in Tokyo and the PNC office in Washington. This is
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supplemented at the private level by close contacts between

major U.S. nuclear equipment manufacturers nnd their

Japanese licensees and by associations between the U.S.

Electric Power Research Institute and such groups in Japan

as the Japanese Atomic Power Corporation (JAPCO) and the

Central Research Institutes of Electric Power Industries of

Japan (CRIEPI). This close relationship provides additional

assurances of the steady course of Japan's nuclear program,

and opportunities to detect any significant changes in it.

Finally, this transparency is particularly important to the

advanced reactor and fuel cycle activities now underway and

planned for the Japanese nuclear program. That program

contem;;Iates continued and enhanced international

cooperation,. Thus, there is a reasonable expectation thaw

numerous "windows" on the program will remain open as that

program, unfclds over the coming decades.

Conclusion

Section 131h(2) of the Atomic Energy Act does not specify

the items tc be covered in the "timely warning" analysis.

Nevertheless, the foregoing paragraphs address the wide

variety of matters relevant to this new Agreement and

associated arrangements which authorize transfers of the

type specified in Section 131b(2). 7akf together they give
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evidence that the United States would have timely warning as

envisioned in Section 131b(2).

a. Evaluation of Increase In the Risk of Proliferation

With Reference to Other Factors

The standard set forth in Section 131b(2) of the Atomic

Energy Act is whether the approvals would result in a

significant increase of the risk of proliferation beyond

that existing at the time of the request., The discussion

will now turn to those factors that not only help establish

Japan's strong nonproliferation credentials and that

underpin this Agreement for Cooperation, but factors that

are als6 of direct significance as to whether the activities

covered by the consents associated with this Agreement will

result in a significant incr' ase in proliferation risk.

These factors include Japan's position on nonproliferation,

the long-term U.S.-Japan cooperative relationship in the

field uf nuclear power, and the importance of nuclear trade

to Japan. In addition, they also include the incentives and

disincentives for Japan to reverse its positive position on

nonproliferation.

Nonproliferation Credentials

As an active and supportive member state of the NPT, Japa.

has assured a formal treaty obligation not to acquire

'C
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nuclear explosive devices of any sort. In accordance with

its NPT obligations, Japan has accepted safeguards on all

its nuclear facilities. In addition, Japan has consistently

supported the U.S. position in NPT and IAEA matters and is a

member of the Western Group of nations in the Conference on

Disarmament, where it has also been generally supportive of

policies favored by the United States. Nonproliferation is

a major priority on the Japanese political agenda. The

exchange of letters on shared nonproliferation policy, which

forms part of the Agreement package, forcefully reiterates

Japan's commitment to nonproliferation.

Japan is an active IAEA member and has strongly supported

the Agency, particularly in its safeguards program. As

noted earlier, Japan has actively assisted the IAEA in the

development of safeguards technology. In addition, Japan

participates in the work of the Zangger Committee and

participates in, and subscribes to, the standards of the

London Supjl.ers Group. Japan played a particularly strong

role in promoting a successful outcome to the NPT Review

Conference in 19e5. One of the main committees was

skillfully chaired by a Japanese diplomat with long

experience in this field.

In summary, the nonproliferation credentials of Japan are

anong the world's best. The proposed new arrangements,

including the new programmatic consents, will further
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strengthen U.S.-Japan cooperation and further assist with

implementation of U.S. nonproliferation policy.

U.S.-Japan Nuclear Cooperation

Japan was among the first nations to join the United States

in nuclear cooperation after the U.S. offered to share

nuclear technology and materials in 1953. Even before this

date, the U.S. and Japan had cooperated in studies in the

field of atomic energy, especially focussing on the health

effects of the use of atomic weapons during the Second World

War. The United States and Japan continue to cooperate

extensively in the civil nuclear field. Japan imports 75%

of its enriched uranium fuel from the U.S. This cooperation

constitutes a powerful disincentive to any activitieE that

could jeopardize it, and provides an all-important framework

for communication between the two governments on

nonproliferation.

Economic/Trade Factors

Japan has achieved its status as a leading economic force in

the world by devoting a major share of its economic

resources to industrial and technological development. It

is unlikely that Japan would jeopardize its economic

standing by diverting frop industrial and technological

investment the substantial resources a nuclear
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weapons program would require, or by jeopardizing Its

relationships with its major trading partners, in particular

the United States# by embarking on such a course.

Moreover, nuclear trade is becoming an increasingly

important matter to Japan, with a strong effort being mad@

to increase its nuclear exports to other countries.

Although Japan has a well-developed nuclear industry that is

capable of self-sufficiency in many areas, it has very

little indigenous uranium and relies on Canada and Australia fCr

a significant part of its supply and on the United States

for much of its power reactor fuel. Japan's continuing

access to such materials is contingent upon the maintenance

of its strong non-proliferation credentials and the

continued honoring of its safeguards obligations. The risks

of cutting off such essential nuclear supply would seriously

damage the Japanese domestic program and Japan's plans tc

expand its role as an international supplier.

Military/Security Factors

The United States' mutual defense treaty with Japan and its

significant military presence in the country are highly

important to Japa. The extension of the U.S. nuclear

deterrent umbrella to Japan, and the continued U.S.

corir.itment to Japan's national security, substantially

84-594-88-22
4
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lessen the credibility of situations in which nuclear

weapons might be a potentially attractive option to Japan.

While it is conct-ivable that this set of strategic

circumstances, which offers little incentive for Japan to

acquire nuclear weapons, could radically change, such change

would undoubtedly occur only as part of a fundamental

transformation of the international system as we now know

it.

Physical Security Factors

JapaL has established physical security measures that are

consistent with IAEA INFCIRC 225/Rev.l, "Protection of

Nuclear Material." Japan has also provided written

assurances to the U.S. that it will maintain, with respect

to U.S. exports, physical security protection at a level

that is at a minimun comparable to that in INFCIRC

225/Rev.1. The U.S. also has cooperated with Japan in

creatior of effective physical security measures, a progra.

to which both countries accord high priority.

As discussed at greater length in Section V, the Agreement

expressly provides for adherence to mutually agreed physical

security standards at existing facilities and for their
A,

extension to new facilities as they are constructed. In

audition, the Agreement provides a mechanism for the future
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strengthening of physical security measures as this becomes

necessary.

Incentives/Disincentives

The foregoing analysis focuses on Japan's nonproliferation

credentials and certain key factors that make for the

maintenance of those credentials at very high levels.

Nonetheless, it is also necessary to consider the incentives

and disincentives for a radical shift in Japanese policy

during the period of the Agreement.

%Tile technical capability to develop nuclear weapons is

important, weapons programs are not embarked upon simply

because of a technical ability to do so, but rather due tc

larger military/strategic/political reasons. In this

context, it is fruitful to reflect on some of the incentives

and disincentives for a nuclear weapons program that were

listed in the already referenced 1977 report "Nuclear

Proliferation and Safeguards" issued by the Congressional

Office of Technology Assessment. Some of the most relevant

of these are:

Deterrence - The primary incentive to acquire nuclear

weapons would be to deter hostile military attack or other

external effort to undermine or destroy the existing

Japanese regime or government systent. With the strong U.S.

coir,itment to Japan's security and its own strong economy
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and stable government, it is difficult to identify reasons

for Japan to think that it must develop nuclear weapons.

There is little to indicate that it would gain anything (and

in fact it would lose much) by abandoning its non-weapons

position.

A Weapon of "Last Resort" - In a situation where a nation

is on the verge of defeat, nuclear weapons could be used as

a "weapon of last resort," There is no basis to conclude

that Japan's leaders perceive this situation likely.

Domestic Political Requirements - This incentive would

presuppose that a weapons program could be used to bolster a

government's political power through increased international

status or enhanced domestic political support. It is highly

likely that the reverse would be true in Japar, with its

strong anti-nuclear domestic movement. Moreover,

international reaction from both friends and adversaries

likely would be quite negative, diminishing any nominal gair.

in status.

Economic Considerations - The protection of trade and

economic interests could serve to induce a country to

develop nuclear weapons to protect these interests. There

is no reason to think that Japanese economic interests are

,ikely to be threatened in a manner that would create a.

incentive to develop nuclear weapons, or that those
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interests would not be protected by non-nuclear security

arrangements, possibly involving other powers. Moreover, to

the extent trade relations could be jeopardized by acquiring

nuclear weapons, economic considerations could discourage a

change in Japan's nonproliferation position.

There is no reason to conclude that the-re are any incentives

for Japan to initiate a nuclear weapons program. In fact,

it appears that there are very strong disincentives that

discourage Japan from initiating a nuclear weapons program.

In the absence of any reason to believe the contrary, there

are no larger military, strategic or diplomatic reasons to

conclude that a nuclear weapons program is contemplated,

planned or underway in Japan.

Moreover, should the ncnproliferation conditions that make

possible the-consents associated with this Agreement for

Cooperation nc longer exist, the new Agreement with Japan

explicitly provides for the suspension of those consents.

Although suspension would be a very serious step, and

although the triggering circumstances would have to be

extraordinary in light of Japan's excellent nonproliferation

record, the Agreement provides ample flexibility for the

U.S. to suspend the application of the approvals if

intervening circumstances were to justify such a step.
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C. Conclusiong asto Section 131bCriteria

This analysis has reviewed the relevant factors as they

relate to Japan and the substance of the specific approvals

and consents to be accorded upon the entry into force of the

proposed U.S.-Japanese Agreement for Cooperation, with

particular emphasis on those pertaining to reprocessing and

international retransfers of spent fuel and separated

plutonium. It is the conclusion of this analysis that the

granting of the loug-terr, approvals contemplated ii, the

proposed new Agreement with Japan (and associated approvals)

will not result in a significant increase of the risk o!

proliferation as contemplated under Sec. 131b(2) of the Act.

In reaching this conclusion foremost consideration has been

given to whether the United States would have timely warning

well in advance c, the tine at which Japan could divert

nuclear material aiic transform it into a nuclear explosive

device.

U. Evaluation Under Section 131b of the AEA With respect

to Spent Fuel Sent to France and the United Kingdom for

Reprocessing

Under the proposed Implementing Agreement irradiated

Japanese power reactor fuel is authorized for transfer tc

the reprocessing facilities in France (La Hague) and the
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United Kingdom UK (Sellafield). The following paragraphs

evaluate these transfers as if they were covered by that

Section as "subsequent arrangements."

Irradiated power reactor fuel from specified reactor sites

in Japan will be transferred to the above-mentioned

facilities for chemical reprocessing and recovery of uraniuw.

and plutonium, pursuant to the new Agreement. The recovered

plutonium will be retained at these facilities, and may only

be retransferred to Japan under conditions specified in the

Agreement. Transfers of plutonium to other facilities, or

to another nation would require U.S. consent, and would

independently be subject to the provisions of the AEA.

The ap~licabie provisions of Sectior. 131b of the Act

stipulate important criteria that must be taken into account

prior to entering into any subsequent arrangement for the

retransfer for reprocessing of U.S.-supplied special nuclear

materials or of special. nuclear materials produced through

U.S. assistance. While a distinction is drawn in Sections

131b(2) end 131b(3) of the Act between facilities which have

or have not reprocessed power reactor fuel assemblies or

that have or have not been the subject of subsequent

arrangements prior to the enactment of the Act, common

policy objectives clearly apply to both paragraphs.
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These provisions pertain to whether the proposed retransfer,

inter ala, will result in a significant increase of the

risk of proliferation beyond that which exists at the time

that approval is requested.

In particular, Section 131b(2) of the Act provides that's

"(2) The Secretary of Energy may not enter into any

subsequent arrangement for the reprocessing of any such

material in a facility which has not processed power

reactor fuel assemblies or been the subject of a

subsequent arrangement therefor prior to the date of

enactment of the Nuclear Non-Proliferation Act of 197L

or for subsequent retransfer to a non-nuclear-weapon

state of any plutonium in quantities greater than 5C

grams resulting fron, such reprocessing, unless in his

)udgment, and that of the Secretary of State, such

reprocessing or retransfer will not result in a

significant increase of the risk of proliferation

beyond that which exists at the time that approval is

requested. Among all the factors in making this

judgment, foremost consideration will be given to

whether or not the reprocessing or retransfer will take

place under conditions that will ensure timely warning

to the United States of any diversion well in advance

of the time at which the non-nuclear-weapoi, state could

trarsiorm the diverted material into a nuclear

explosive device."
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Section 131b(3) of the Act-provides that:

"(3) The Secretaryof )nergy shall attempt to ensure,

in entering into any subsequent arrangement for the

reprocessing of any such material in any facility that

has processed power reactor fuel assemblies or been the

subject of a subsequent arrangement therefor prior to

the date of enactment of the Nuclear Non-Proliferation

Act of 1978, or for the subsequent retransfer to any

non-nuclear-weapon state of any plutonium in quantities

greater than 500 grams resulting frorn such

reprocessing, that such reprocessing or retrarsfer

shall take place under conditions comparable to these

which in his view, and that of the Secretary of State,

satisfy thc standards set forth in paragraph (2)."

A portion of the spent fuel will be reprocessed in the THORP

facility yet to be built at the Windscale site in the United

Kingdom. In the case o the spent fuel to be reprocessed at

the COGEMA facility, it is possible that the fuel will be

reprocessed in the new UP-3 facility instead of the existing

UP-2 plant; therefore, these retransfers will be made under

Section 131b(2) of the Act.

Both the United Kingdon. and France are "nuclear-weapon

states" as defined ii: the AEA. The requirement that these
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transfers be analyzed to consider whether there will be a

significant increase of the risk of proliferation must be

considered in this light.

The Implementing Agreemento an integral part of the proposed

Agreement for Cooperation between the United States and

Japan, provides a listing of facilities to which material

subject to this Agreement may be retransferred for

reprocessing. The two facilities in the European Community

are the Sellafield facility in the United Kingdom, and the

COGEMA facility in trance. Plutonium recovered in these two

facilities may be retransferred to Japan, but may not be

retransferred to another nation, or transferred to other

locations within the European Community without the prior

consent of the United States.

A number of other factors are relevant tu the judgment that

the proposed retransters will not result in a significant

increase in the risk of proliferation. The United Kingdor

is a party to the Treaty on the Non-Proliferation of Nuclear

Weapons (NPT), and is a longstanding ally of the United

States, a member of NAT0, and otherwise has an important

foreign policy relationship with the United States. The

Governm ent of the United Kingdom is stable, militarily

secure, supports international Atomic Energy Agency (IAEA)

safeguards, and adheres to the Nuclear Supplier's

Guidelines. Moreover, although France is not a party to the,

Jreaty on the Non-Proliferation of Nuclear Weapons, France
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has stated that it will act as if it were a party. The

Government of France is also stable and militarily secure,

supports IAEA safeguards and adheres to the nuclear

suppliers guidelines.

The fuel to be transferred to the UK will be stored at the

Sellafield reprocessing facility until it is reprocessed at

the THORP facility. The Sellafield storage pond is subject

to IALA safeguards and we understand that the THORP facility

will be eligible for the application of IhEA safeguards

pursuant to the United Kingdom's voluntary safeguards

agreement. The material transferred to France will be

subject to EURATOY safeguards and may be subject to IAEA

safeguards pursuant to France's voluntary safeguards

agreement with the =AEA. Physical security measured

implemented in the Uh and France meet current international

guidelines.

Consequently, these factors support our judgment that spent

fuel and produced 'lutoniu, to be stored in the UK and

France are unlikely to be subject to diversion for nuclear

explosive purposes or theft by a terrorist group.

Finally, it is clear that these actions will not result in a

diminution in the technical constraints now limiting the

ability of non-nuclear-weapon states to fabricate nuclear

weapons. Moreover, given the adherence of the United

Xingdor. tc the Non-Proliferation Treaty, its adherence to
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the Nuclear Supplier's Guidelines, and its well-recognized

position of leadership in the nonproliferation area, it is

the conclusion of this analysis that approval of these

transfers will not result in a significant increase in the

risk of proliferation as contemplated in Section 131b of the

AEA. Also, given the statement by France that it will act

as if it were a party to the Non-Proliferation Treaty, its

adherence to the Nuclear Supplier's Guidlines, and its

support of IAEA safeguards, it is the conclusion of 
this

analysis that approval of these transfers will nct result 
in

a significant increase in the risk of proliferation 
as

contemplated in Section 131b of the AEA.
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VIII. Basis for Findings With ResVect to the Criteria in

Sections 123b and 131a of theAEA

This analysis now addresses the broader question of whether

the granting of the U.S. approvals and consents summarized

in this analysis will promote, and will not constitute an

unreasonable risk to, the common defense and security. The

President is required to make a determination to this effect

when he reviews and approves a new or amended agreement for

cooperation. To approve a "subsequent arrangement" subject

to Section 131 of the AEA, the.Secretary of Energy must make

the determination that the subsequent arrangement will not

be "in.imical to the common defense and security."

There are several factors that strongly support favorable

determination on these important questions.

,s noted ir. this analysis, Japan is a close ally of the

United Statet, has made a substantial commitment to the

development of nuclear power for peaceful purposes of its

energy security, has impressive capabilities ir. the entire

nuclear fuel cycle, and is proceeding with its advanced

reactor development program aimed at commercialization of

the fast breeder reactor by around the year 203C. It is

imperative to the healthy development of this program that

Japan be able to proceed in6 stable and predictable

environment when
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it comes to various activities that are subject to U.S.

consent. These include the utilization of reprocessing

services related to international transfers of spent fuel to

Europe and return to Japan from Europe of recovered

plutonium. The case-by-case approval approach has created

considerable uncertainties for Japan, and has introduced

tensions in U.S.-Japanese relations that could serve to

jeopardize the otherwise close collaboration that exists

between the two countries on civil nuclear matters and ir

th. field of nonproliferation.

Within this context, the President approved a policy in 1982

that was designed to foster renegotiation of the agreement

to include the relevant provisions of the Nuclear

hon-prolife;aticn Act on the one hand while restoring

greater predictabilit and trust in U.S. relations with

parties like Japan and some West European countries

including the members of EURATOM.

The various advance consents which have been described in

this report should strongly foster U.S. policy objectives by

restoring predictability and confidence in U.S.-Japanese

civil nuclear ties under terms that will concurrently

foster U.S. nonproliferation objectives. They also should

serve to recognize Japan's outstanding nonproliferation

credentials. Japan is a party to the Treaty on the
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Non-Proliferation of Nuclear Weapons (NPT), it has a strong

aversion to nuclear weapons, and a vigorous nonproliferation

policy. Japan is an active supporter of the International

Atomic Energy Agency and has evidenced its strong support of

the IAEA safeguards program in the numerous ways described

above, and by the provision of supplementary Japanese

support to the IAEA safeguards R&D program.

Apart from strengthening U.S.-Japanese ties in nuclear

related areas, U.S. interests are protected in the proposed

arrangements in a variety of ways. Japan has reaffirmeC its

determination to continue to be strongly supportive cf the

IAEA safeguards system in a number of specific ways. At the

operational level, the Toka-i Mura reprocessing plant already

is subject to a rigorous IAEA safeguards regime. Thc

proposed Agreemenz explicitly provides that future

facilities, such as ;apan's commercial scale reprocessir.

plant, ca r only be brought within the coverage of the

programmatic approval after it has been confirmed that the

safeguards to be applied will conform with standards that

have been agreed between the parties and that are designed

to be reflective of rigorous and advanced safeguards

practices. Similarily, plutonium returns from Europe to

Japar covered by axi advance U.S. consent will be subject to

specific physical security and transportation measures that

will facilitate close monitoring of the shipments enroute,

as well as tAimely responses in case of emergency.
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U.S. interests are further protected by the right of the

U.S. to suspend its advance consent to protect its national

security interest. Moreover, these consents will not create

any adverse precedents, since as a matter of declared

policy, they only are to be granted to Japan and and other

advanced nuclear countries in the context of renegotiated

agreements for cooperation and when this does not constitute

a proliferation risk.

Apart from. providing advance consent for reprocessing and

retransfers, the proposed Agreement package with Japar. also

provides advance consent to certain other activities (such "'

as alteration and storage). This is subject to notification

of acceptable safeguards and physical protection, and these

consents also are subject to suspension. These additional

consents also are expected to foster U.S. nonproliferation

objectives by underscoring the interest that the U.S. has in

being a reliable nuclear partner that is interested in

assisting Japan's conduct of its civil nuclear prograrr, on a

predictable and timely basis under adequate safeguards and

controls. This approach should help-assure that the U.S.

and Japan continue to follow a common path on

nonproliferation issues, foster mutually beneficial civil

nuclear cooperation and trade between the two countries, and

serve to preservesand strengthen U.S. ties with a very

important U.S.- ally and trading partner.
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Based on these various considerations and the other detailed

points covered in this analysis, it J-s the conclusion of

this analysis that the granting of the proposed consents

described in this analysis (i) will not be inimical to the

common defense and security and (ii) will promote, and will

not constitute an unreasonable risk to, the common defense

and security.

FINAL CONCLUS IONS

This analysis and other considerations in this report

support the determinations that:

(1) the programmatic consents and approvals contained

in Article 1 of the Implementing Agreement tc be

agreed to in conjunction with the proposeA new

u.s.-Japar, Agreement for Cooperation:

(a) are not inimical to the common defense and

security; and

(b) in the case of those activities for which the

N standards in Section 131b of the U.S. Atomic

Energy Act, as amended, are relevant, the

consents will not result in a significant increase

in the risk of proliferation;

(2) the proposed subsequent arrangement under the
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U.S.-EURATOM Additional Agreement for Cooperation,

providing consent to the retransfer from France or

the United Kingdom to Japan of plutonium recovered

from reprocessing in designated facilities in

those countries of spent fuel transferred from

Japan for reprocessing, with the consent of the

United States, will not result in a significant

increase in the risk of proliferation;

(3) the proposed subsequent arrangements under the

U.S.-EURATOM Additional Agreement for Cooperation

and under the U.S.-Norway Agreement for

Cooperation for the retransfer to Japan of small

quantities of irradiated nuXcear materials

(containing up to 500 g of plutonium. will not result

in & significant risk of proliferation.

Among all the factors in making the judgments described in (1)(b)

ana (2) above, foremost consideration was given to whether or nett

the activities being approved will take place under conditions

that will ensure timely warning to the United States of any

diversion well in advance of the time at which the non-nuclear

weapon state involved could transform the diverted material into

a nuclear explosive device.

Finally, all of the consents and approvals and subsequent

arrangements discussed in this report justify a recommendation
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to the President that he approve and authorise execution of the

proposed new U.S.-Japan Agreement for Cooperation, and make a

determination 'that the Agreement, with its associated documents,

will promote, and will not Constitute Bn unreasonable risk to,

the common defense and security.

ANNEX

Analysis of the Requirements ot Sections 127 and 128 of the

Atomic Energy Act of 1954, as amended (AEA).

In addition to other requirements of law, exports and retransfers

of nuclear equipment and material from the United States are

subject to certain criteria established under Sections 127 and

128 of the AEA. The exported and retransfers contemplated b% the

new U.S.-Japar. Agreement for Cooperation or its ImplementinS

Agreement meet these requirentents. The following sections

analyze these exports and retra.nsfers with respect to Japan,

EURATOM, ard those countries designated in the Attachment tu the

Note Verbale (Australia, Austria, Canada, Norway, Sweden).

JAPAI

The new Agreement for Cooperation between the U.S. and Japan and

its Implementing Agreement provide for the transfer of

unirradiated source material and low enriched uranium to

specified third countries, except for the production of high

Lio

' ' ''"I
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enriched uranium. The Agremnt also provides for reprocessing

of irradiated nuclear material and for alteration in form or

content of plutonium, uranium-233 and high enriched uranium in

specified Japanese facilities. It also provides for the return

to Japan of plutonium recovered from reprocessirtg of irradiated

fuels from the European Community.

Section 127

Criterion I

"IAEA safeguards as required by Article 111(2) of the Treaty will

be applied with respect to any such material or facilities

proposed to be exported, to any such material or facilities

previously exported and subject to the applicable Agreement for

Cooperatior., and to any special nuclear material used in or

produced through the use thereof."

Article "*. ano sub-paragraph (2) of the U.S.-Japan Agreement

states, in part:

"2. Cooperation between the parties as specified above shall be

subject to the provisions of this Agreement, and the applicable

treaties, laws, regulations and license requirements in force it.

their respective countries and shall require, in the case of

cooperation envisaged in sub-paragraph (a)(iii) of paragraph I

above, the application of safeguards by the Agency:
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(a) with respect to Ill nuclear mterial in all nuclear

activities within the territory of Japan, under its

jurisdiction or carried out under its control anywhere, when

the recipient is the Government of Japan or its authorized

persons, implementation of the agreement between the

Government of Japan and the Agency in connection with the

Treaty shall be considered as fulfilling this requirement;*

Agency is elsewhere defined as the International Atomic Energy

Agency. Cooperation as specified above refers to the cooperation

specified in the Agreement, and does not include transfer of

restricted data and sensitive nuclear technology.

Furthermore, Japan is a party to the Treaty on the

Non-Proliferation of Nuclear Weapons, and as a

non-nuclear-weapons state has all of its nuclear facilities

subject to International Atomic Energy Agency (IAEA) safeguards.

It thus has implemented the obligation in Article 111(l) of the

NPT to accept saleguurds of the IAEA on all nuclear material in

all of its peaceful nuclear activities and to enter into an

agreement with IAZA to that effect.

Consequently, IAEA safeguards required by Article 111(2) of the

•NPT will be applied to any material and facilities exported to

Japan, to any material. and facilities previously exported and

subject to the previous Agreeenient, and to any special nuclear

material used in or produced through the use thereof. Therefore,

679
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it is the executive Branch view that criterion (1) is satisfied

with regard to Japan.

Criterion (2)

"1o such materials facilities, oa sensitive nuclear technology

proposed to be exported or previously exported and subject to the

applicable Agreement for Cooperation, and no special nuclear

material produced through the use of such material, facilities#

or sensitive nuclear technology, will be used for research on or

development of any nuclear explosive device."

Article 6 of the U.S.-Japar. Agreement states:

"I. Cooperation under this Agreement shall be carried out only

for peaceful purposes.

2. Material, nuclear material, equipment and components

transterrec pursuant to this Agreement and nuclear material used

in or produced through the use of such items shall not be used

for any nuclear explosive device, for research specifically on or

development of any nuclear explosive device, or for any military

purpose."

In addition, Article 13.2. of the Agreement states, in part, "The

provisions of this Agreement shall apply to nuclear material and

equipment subject tc the previous Agreement."

4 A
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Therefore, it is the Xxecutive Branch view that criterion (2) is

noe.

Criterion (3)

"Adequate physical security measures will be maintained with

respect to such material or facilities proposed to be exported

and to Iny special nuclear material used in or produced through

the use thereof. Following the effective date of any regulations

promulgated by the Commission pursuant to Section 304(d) of the

Nuclear Non-Proliferation Act of 1978 (NNPA), physical security

measures shall be deemed adequate if such measures provide a

level of protection equivalent to that required by the applicable

regulations."

Article 7 of the U.S.-Japan Agreement states:

"Adequate measures of physical protection shall be maintained

with respect to nuclear material transferred pursuant to this

Agreement and special fissionable material used in or produced

through the use of material, nuclear material or equipment so

transferred, at levels, as a minimum, comparable to those set out

in Annex B of this Agreement."

The Agreed Minutes to the Agreement state in part:

681
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Criterion (4)

"No such materials, facilities or sensitive nuclear technology

proposed to be exported, and no special nuclear material produced

through the use of such material, will be retransferred to th6

jurisdiction of any other nation or group of nations unless the

prior approval of the United States is obtained for such

retransfer. In addition to other requirements of law, the United

States may approve such retransfer only if the nation or group of

nations designated to receive such retransfer agrees that it

shall be subject to the conditions required by this section."

Article 4 of the U.S.-Japan Agreement States:

4
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'6. tith reference to Article 7 of the Agroement, it is

confirmed that the physical protection measures as applied in the

two countries are at or beyond levels required by the said

Article with due regard for the recmendations contained in the

document of the International Atomic Znergy Agency (hereinafter

referred to as "Agency') INFCIRC/225/Rev. 1 and are therefore

adequate.*

In addition, Annex 5 of the Implementing Agreement contains

specific, agreed guidelines for transport of plutonium.

Japan is also taking steps to adhere to the Convention on the

Physical Protection of Nuclear Material.

Therefore, it is the view of the Executive Branch that criterion

(3) is met.
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IMaterial, nuclear material, equipment and components transferred

pursuant to this Agreement and special fissionable material

produced through the use of such material, nuclear material or

equipment may be transferred only to persons authorized by a

receiving party or, if the parties agree, beyond the territorial

Jurisdiction of the receiving party."

This provision of the Agreement is carried out by the

Implementing Agreement and associated documents.

Therefore, it is the view of the Executive Branch that criterion

(4) is met.

Criterion (5)

"No such material proposed to be exported and nc special nuclear

material produced through the use of such material will be

reprocessed, and nc irradiated fuel elements containing such

material removed from a reactor shall be altered in forr. or

content, unless the prior approval of the United States is

obtained for such reprocessing or alteration."

Article 5 of the U.S.-Japan Agreement states:

"L. Nuclear material transferred pursuant to this Agreement and

special fissionable material used in or produced through the use

WaV
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I or equipment so transferred may be

;ree.

2. Plutonium, uranium-233, high enriched uranium and irradiated

nuclear material transferred pursuant to this Agreement or used

in or produced through the use of material, nuclear material or

equipment so transferred may be altered in form or content by

irradiation. Such special fissionable material may otherwise be

altered in form or content if the parties agree."

The Implementing Agreement, pursuant to Article 11 of the

Agreement for Cooperation, implements this provision.

It is the view of the Executive Branch, that criterion (5) is

satisfied.

Criterion (6)

"No such sensitive nuclear technology shall be exported unless

the foregoing conditions shall be applied to any nuclear material

or equipment which is produced or constructed under the

jurisdiction of the recipient nation or group of nations by or

through the use of any such exported sensitive nuclear

technology."

Article 4 c± the U.S.-Japan Agreement states, in'part:

~4 ~
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ed data and sensitive nuclear technology shall not

d under this Agreement.*

Criterion (6), therefore, is not applicable.

Section 128 of the Atomic Energy Act of 1954, as amended

Section 128a(1) of the Atomic Energy Act establishes the

following additional criterion: 'As a condition of continued

United States export of source material, special nuclear

material, production or ut4lization facilities, and any sensitive

nuclear technology to non-nuclear-weapon states, no such export

shall be made unless IAEA safeguards are maintained with respect

to all peaceful nuclear activities in, under the jurisdiction of,

or carried out under the control of such state at the time of the

export."

As a party to the NF7, and as a non-nuclear-weapons state, Japan-

has agreed to accept IAEA safeguards on all peaceful nuclear

activities. As noted above, this requirement is also a condition

of Article 2.2 of the Agreement for cooperation.

Accordingly it is the view of the Executive Branch that Section

128 is satisfied.

EURATOM

Effective JanuL. - , 1966, Spain and Portugal became members of

the European Comr.unity and of EURATOM. Spain thus became the

V
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only non-nuclear-weapon state in the Community, and in UPATO:,
which is not a party to the Treaty on the Non-Proliferation of

Nuclear Weapons (NPT), although it has announced its intention to

become a party. Also, the November 8, 1958 Agreement for

Cooperation between the U.S. and ZURATOM expired December 31,

1985. However, by exchange of notes on December 16 and 17, 1985,
the United States and XURATOM, noting that Article V of the

Additional Agreement incorporates by reference Articles IV, V,

VI, XI, XII, XV and Annex B of the November 8, 1958 Agreement for

Cooperation, agreed that upon expiration of the November 8, 1956

Agreement on Deccember 31, 1985, EURATOM would hold as subject to

the Additional Agreement all materials, equipment and devices

that were subject to the expiring agreement. Thus, the Community

has confirmed that all previous U.S. nuclear exports under the

expired Agreement will continue, subject to the safeguards and

controls described in this analysis.

Section 127 of the Atomic Energy Act

Section 127(4) provides that the United States may approve a
retransfer only if the recipient agrees that the transfer will be

subject to the same conditions set forth in that Section that

would apply to export from the United States in the quoted export

criteria. Therefore, the word "export" (or a variation thereof)

is equivalent to the word "retransfer" (or a variation thereof).

EURATOMK has agreed that the material proposed to be retransjerrcc

will become subject to the U.S.-EURATOM Agreement for Cooperation

and therefore for the purpose of the discussion below, the

,
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material is treated under that Agreement as if it has been

transferred from the United States (U.S.).

Criterion (1)

OIAEA safeguards as required by Article 111(2) of the Treaty will

be applied with respect to any such material or facilities

proposed to be exported, to any such material or facilities

previously exported and subject to the applicable Agreement for

Cooperation, and to any special nuclear material used in or

produced through the use thereof."

Mine of the 10 non-nuclear-weapon state members of the European

Community and the United Kingdo. are parties to the Treaty on the

Non-Proliferation of Nuclear Weapons (NPT). Each of those nine

states (belgiun., Denmark, the Federal Republic of Germany,

Greece, Ireland, Italy, Luxembourg, the Netherlands and Portugal)

thus undertook the obligation in Article 111(1) of the NPT to

accept safeguards of the IAEA o all nuclear material in all of

its peaceful nuclear activities and to enter into an agreement

with IAEA to that effect.

As permitted by Article III(4Fof the NPT, those nine states

elected to adhere to a single agreement with the IAEA

(INFCIRC/193). Since as parties to the Treaty Establishing the

European Aton.c Energy Coritunity (EURATOM), they had assigned tc

EURATOM: the responsibility and authority to apply safeguards
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vithin their territories, ZURATO is also a party to that

Agreement. The Agreement, after approval by the board of

Governors of the IAEA and the European Community and ratification

by each of the then seven non-nuclear-weapon meber states,

entered into force February 21, 1977. Greece and Portugal became

parties to this Agreement upon entry into BUMATO4.

As in the case of all safeguards agreements between the IAEA and

non-nuclear-weapon states pursuant to Article III(1) of the NPT,

the Agreement with EURATOM and the nine non-nuclear-weapon member

states includes provision for the completion by the parties of

"Subsidiary Arrangements," setting forth it detail the manner in

which the safeguards procedures called for in the Agreement are

to be carried out.

Spain, the other non-nuclear-weapo- state that is a &ember of the

Community, is not yet a party to the NPT. U.S. exports directly

to Spain, and previously exported material and facilities subject

to the U.S.-Spain peaceful nuclear cooperation agreement, are

being made subject to that Agreement and its provisions (Article

XII) for the application of IAEA safeguards. Since Spain is a

member of the nuclear common market established by the EURATOM

Treaty, nuclear material and equipment subject to the Additional

Agreement may be transferred to Spain while remaining subject to

the provisions of the Additional Agreement. Such nuclear

material and equipment will be subject to IAEA safeguards either

under the U.S.-Spaln-IAEA safeguards agreement or under
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another agreement providing for IAEA safeguards. This is ensured

because the Delegation of the Commission has assured the U.S.

Government that (1) IAEA safeguards apply, de factor, to all

peaceful nuclear activities in Spain, and that the U.S. would be

notified well in advance of any change, and (2) safeguards will

in the future be applied in Spain under a full-scope safeguards

agreement to be negotiated with the IAEA with coverage equivalent

to that of INFCIRC/193.

Consequently, IAEA safeguards as required by Article 111(2) of

the NPT will be applied to any material and facilities exported

to EURATOM, tc any material and facilities previously exported

and subject to the Additional Agreement, and to any special

nuclear material used in or produced through the use thereof.

As nuclear-weapon-states (NWS), France and the United Kingdon. are

not subject to IAEA safeguards as required by Article 1:1(2) of

the Treaty.

Therefore, it is the Executive Branch view that criterion (1) is

met with respect to exports to France and the United Kingdom.

In addition, all member states are obligated to accept EURATOM

safeguards applied to nuclear material, equipment and devices

subject to the Additional Agreement in each of the member

states of the Commurity, including France, the UK and Spain.

Under Article V of the Additional Agreement for Cooperatioi, of
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1960, as amended, which incorporates Article XI, XII and Annex g

of the November 8, 1958 agreement, EURATOM has the responsibility

for establishing and implementing a safeguards and control system,
designed to give maximum assurance that any material supplied by

the U.S. or generated from such supply will be used solely for

peaceful purposes ("EURATOM Safeguards System'). The Comunity

is bound to consult and exchange experiences with the IAEA with

the objective of establishing a system reasonably compatible with

that to the safeguards system of the Agency. The Community is

responsible for establishing and maintaining a mutually (with

respect to the U.S.) satisfacl j and effective safeguards and

controls system in accordance with stated principles.

EURATOm: safeguards are being applied to material and facilities

previously exported and subject to the Additional Agreenent and

to special nuclear material used in or produced through the use

thereci. The agreement requires these safeguards to be applied

to such material and facilities and to the proposed export and

special nuclear material produced through its use.

Furthermore, U.S.-supplied nuclear material and special nuclear

material generated through the use thereof in France may be

subject to the application of IAEA safeguards under the agreement

between France, EURATOM and the IAEA for application of

safeguards to certain nuclear material in France whch entered

into zorce on September 12, 1981 (INFCIRC/290). Such material in

the Uh may be subject to the aplicatior of 1AEA safeguards under
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the agreement between the UK, #URATO4 and the IAZA for the

application of safeguards in the UK which entered into force on

August 14, 1978 (INFCIRC/263).

We would note that the EURATOM safeguards system, because of its

continuing accountancy and materials control function for the

EURATOM Conunity countries, will remain one of the factors

relevant to the judgment of the Executive Branch, under Section

126a(1), that a proposed export to one of these states will not

be inimical to the conmu.on defense and security.

Therefore, it is the executive branch view that criterion (1) is

met with respect to the entire Community.

Criteriir; (2)

"No such material, facilities, or sensitive nuclear technology

proposed to be exported or previously exported and subject to the

applicable Agreement for Cooperation, and no special nuclear

material produce through the use of such materials, facilities*

or sensitive nuclear technology, will be used for research on or

development of any nuclear explosive device."

The proposed export, and any special nuclear material produced

through its use, is to be subject to the Additional Agreement for

Cooperation. Article XI(I) and (3) of the November b, 1958

Agreement for Cooperatior. provides that "no material, including

A

691



692

-132-

equipment and devices transferred pursuant to this Agreement' and

*no source or special nuclear material utilized in, recovered

from, or produced as a result of the use of material, equipment

or devices transferred pursuant to this agreement. .will be used

for atomic weapons, or fbr any other military purpose.' The U.S.

-- with the support of most other major nuclear supplier states

-- consistently has taken the position that nuclear explosive

devices are "atomic weapons, within the meaning of this

guarantee, regardless of the intended end use of such devices.

The U.S. and other major nuclear suppliers have agreed as a

matter of natioral policy to authorize the export of trigger list

items "only upon formal governmental assurances from recipients

explicitly excluding uses which would result in any nuclear

explosive device" (underlining supplied) and each notified the

IAEA to this effect. The members of the Community adopted a

common nuclear export policy on November 20, 1984, (the Nuclear

Supplier Guidelines) and stated that the principles of the

Guidelines form a basic common discipline for the Member States

for their nuclear exports. (Spain and Portugal have adopted this

policy as part of joining the Community.) Thus all members of

the Community have adopted this position. Th.s undertaking,

together with other statements and actions, evidences the fact

that all these nations equate any nuclear explosive device,

regardless of function, as essentially equivalent to an "atomic

weapon."

* *J.
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Each non-nuclear-weapon state (NWNS) of the Community, except

Spain, is a party to the Treaty on the Non-.Proliferation of

Nuclear Weapons (NPT). As such, it has pledged not to

manufacture or acquire nuclear explosive devices for any purpose.

Further, Spain has accepted the view that a legal prohibition on

use of items for atomic weapons encompasses use for any nuclear

explosive regardless of how the device is intended to be used.

The U.S. informed Spain of this view in a March 20, 1974 nete,

related to the U.S.-Spain peaceful nuclear cooperation agreement,

and Spain, in its response of April 13, 1977. stated its

agreement with this view. The same interpretation logically

applies to the Additional Agreement. This no-explosive-use

commitment applies to any material, facilities and sensitive

nuclear technology proposed to be exported or previously exported

to such state by the U.S. and to material used in or produced

through the use thereof.

Therefore, it is the Executive Branch view that criterion. (2) or

its equivalent is niet with respect to the Commurity.

Criterion (3)

*Adequate physical security measures will be maintained with

respect to such material or facilities proposed to be exported

and to any special nuclear material used in or produced through

the use thereof. Following the effective date of any regulations

promulgated ty the Commission pursuant to Sectiorn 304(d) of the

Ks V
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Nuclear Non-Proliferation Act of 1978 (NNPA), physical security

measures shall be deemed adequate if such measures provide a

level of protection equivalent to that required by the official

regulations.*

The following states in the Community have confirmed maintenance

of physical security measures providing as a minimum a level of

protection comparable to that set forth in INFCIRC/225/Rev.2 for

all nuclear material, equipment and facilities imported from the

U.S. as well as nuclear material produced through the use of such

material or facilities: Belgium, Denmark, Greece, Ireland,

Italy, Luxembourg, Netherlands, Portugal, Spain and the United

Kingdom.

France and the Federal Republic of Germany have provided

assurances req.ring the maintenance of physical protection at

least equal of that defined in Annex B of the Nuclear Supplier

Guidelines published by the IALA under reference INFCIRC/254, for

all nuclear material and installations imported f.om the United

States as well as nuclear material used in or produced by use of

such material and facilities. The Executive Branch by letter to

the Commission dated October 6, 1978, expressed the view that

such an assurance meets the requirements set forth by the

Commission under Part 110.43, pursuant to Section 304(d) of the

Nuclear Non-Proliferation Act of 1978, in that the levels of

protection called for in the Supplier Guidelines were derived

directly fron. INFCIRC/225/Rev. 1, and were specifically designed

to achieve

Y " ,
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levels of protection consistent with the physical protection

measures in ZNFCIRC/225/Rev.1.
a

It is the judgment of the Zxecutive Branch that each member state

of the Community has established physical security measures

which, as a minimum, meet those recommended in the IAA's

INFCIRC/225/Rev.1, OThe Physical Protection of Nuclear Material.*

Therefore, it is the view of the Executive Branch that criterion

(3) is met.

Criterion (4)

"No such materials, facilities, or sensitive nuclear technology

proposed to be exported, and no special nuclear material produced

through the use of such material, will be retransferred to the

jurisdiction of any other nation or group of nations unless the

prior approval of the United States is obtained for such

retransfer. In addition to other requirements of law, the United

States may approve such retransfer only if the nation or group of

nations designated to receive such retransfer agrees that it

shall be subject to the conditions required by this section."

Article XI(2) of the November E, 1958 Agreement for Cooperation,

which the Additional Agreement for Cooperation incorporates by

reference by Article Vs provides that no material (including

695
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equipment and devices) may be transferred beyond the control of

the EURATOM Community, unless the United States agrees.

Article I bis D of the Additional Agreement for Cooperation

provides that special nuclear material produced through the use

of U S.-supplied material may be exported to any nation outside

the Community or to a group of nations, provided that such nation

or group of nations has an appropriate agreement for cooperation

with the United States or guarantees the peaceful dse of the

produced material under safeguards acceptable to the Community

and the United States. The European Community's interpretation

of this language -- as set out in at, April 15, 1977 letter front.

Fernand Spaak, Head of the Delegation of the Commission of the

European Communities, to the Department of State -- is that the

European Community Supply Agency, prior to any proposed transfer,

will consult with the United States to find out whether, in the

view of the U.S., the proposed recipient of such produced special

nuclear material has an agreement for cooperation with the United

States which is "appropriate."

During discussions with representatives of the Community held in

Washington on November 1, 1978, the European Community confirmed

that material subject to Article I bis D could not be transferred

outside of the Community unless the U.S. agreed that the

recipient countries or group of nations has an appropriate

agreement for cooperation with the U.S. or safeguards acceptable

to both parties.

9,
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Therefore, it is the Zxecutive Branch view that, with regard to

the proposed export and special nuclear material produced through

its use, criterion (4) is met.

With respect to retransfers within the Comunity, it should be

noted that the use of the words *group of nations" in criterion

(4) makes clear that no retransfer consent right is required

within a group of nations under this criterion. With respect to

this provision, the Senate report states:

"it should be noted that under the U.S.-EURATO4 Agreemerste,
the United States does have a right of prior approval on
retransfers of certain material outside of the EURATOM
Community. It should also be noted that paragraph 4 does
not require prior approval with respect to transfers within.
the EURATOM Community, consistent with United States policy
of treating that Community as a single entity."

The Congressional intent not to require U.S. consent rights for

transfers :.-thin the Comm unity is also clear in Section 123a(5)

of the Atomic Energy Act, as amended, since it requires that the

U.S. seek a guarantee "by the cooperating party" (which in this

case is EURATO. as a whole).

Criterion (5)

"No such material proposed to be exported and no special nuclear

material produced through the use of such material will be

reprocessed, and nc irradiated fuel elements containing such

material removed from a reactor shall be altered in form, or

y 14
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content, unless the prior approval of the United States is

obtained for such reprocessing or alteration.*

The purpose of these proposed subsequent arrangements includes

retransfers for reprocessing. However, ZURATOM was expressly

exempted from criterion (5) by virtue of Section 126a of the Act

for a period of two years from March 10, 1978, inasmuch as the

Department of State notified the Nuclear Regulatory Commission on

July 20, 1978, that EURATOM has agreed to negotiations with the

United States as called for in Section 404(a) of the Nuclear

Non-Proliferation Act of 1978. Executive Order 12587 extends the

duration ot the period specified in. the first provision to

Section 126(2) of the Act to March 10, 1988. However, this

exemption in no way derogates from the rights which the United

States has under the U.S.-EURATO" Agreements for Cooperation and

under the commitments from the non-EURATOY, shipping- country

(Japar).

Therefore, in the view of the Executive Branch, criterion (5) is

satisfied.

Criterion (6)

"No such sensitive nuclear technology shall be exported unless

the foregoing conditions shall be applied to any nuclear materia.

or equipment which is produced or constructed under the

jurisdiction of the recipient nation or group of nations by or
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through the use of any such exported sensitive nuclear

technology.*

The proposed retransfer does not involve sensitive nuclear

technology. Criterion (6), therefore, Is not applicable.

Section 128 of the Atomic Energy Act of 1954. as amended

Section 128&(1) of the Atomic Energy Act establishes the

following additional criterion: "As a condition of continued

United States export of source material, special nuclear

material, production or utilization facilities, and any sensitive

nuclear technology to non-nuclear-weapon states, no such export

shall be made unless IAEA safeguards are maintained with respect

to all peaceful nuclear activities in, under the jurisdiction of,

or carried out under the control of such state at the time of the

export."

All non-nuclear-weapon states that are members of the Europear.

Atomic Energy Community, except Spain, as parties to the NPT,

have agreed to accept IAEA safeguards on all their peaceful

nuclear activities and have implemented that commitment through

their agreement with the IAEA and EURATOM (INFCIRC/193). The

Delegation of the Comr.ission has confirmed to the United States

that IAEA safeguards apply de facto to all peaceful nuclear

activities in Spain and that, in the unlikely event this

.V..
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situation is to changer the Commission will consult the United

States 90 days in advance of such change.

THIRD COUNTRIES

The Note Verbale which refers to the Implementing Agreement

pursuant to the new Agreement for Cooperation between the United

States and Japan, and specifically to sub-paragraph(b) of Article

1 of the Implementing Agreement, provides for the transfer of

unirradiated source material and low enriched uranium to third

countries designated in the Note Verbale except for the

production of high enriched uranium.

The nations or group of nations listed in the Attachment to the

Note Verbale are:

Australia

Austria

Canada

Norway

Sweden

The European Community (EURATOM), for Belgium, Denmark,

Federal Republic of Germany, France, Netherlands, and United

Kingdom.

The Draft U.S.-EURATOM and the Draft U.S.-Norway Exchange of

Notes provide that material so transferred from Japan will be

subject to the Agreements for Cooperation between the U.S. and

EURATOM or the Agreement for Cooperation between the U.S. and

Norway. The Draft Notes also provide that all such
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transfers shall be notified to the U.S.* and that U.S. consent

may be suspended in whole or in part upon notification to EURATOI

or Norway by the U.S.

Similar exchanges of notes will be made with the other nations

- listed above.

The applicable provisions of Sections 127 and 128 of the Atomic

Energy Act of 1954, asaamended are analyzed here for Australia,

Austria, Canada, Norway and Sweden. Separate analyses have been

already prepared for EURATOK and Japan.

Section 127

Criterion (1)

"IAEA safeguards are required by Article 1:1(2) of the Treaty

will be applied with respect to any such material for facilities

proposed to be exported, tc any such material or facilities

previously exported and subject to the applicable Agreement for

Cooperation, and to any special nuclear material used in or

produced th.,,ugh the use thereof."

All of the aforementioned countries have ratified or acceded to

the Treaty or the Non-Proliferatior, of Nuclear Weapons (NPT).
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Consequently, IAZA safeguards as required by Article 111(2) of

the PPT will be applied to any material and facilities exported

to these nations* to any material and facilities previously

exported and subject to the Agreements, and to any special

nuclear material used in or produced through the use thereof.

Therefore, it is the Executive branch view that criterion (1) is

met with respect to those nations.

Criterion (2)

"No such material, facilities, or sensitive nuclear technology

proposed to be exported or previously exported and subject to the

applicable Agreement for Cooperation, and no special nuclear

material produced through the use of such materials, facilities,

or sensitive nuclear technology, will be used for research on or

development of any nuclear explosive device."

The proposed retransfers fronr Japan will be subject to the tert.

and conditions of the U.S. Agreements for Cooperation with these

nations, as referenced below:

Australia - Article 8

Austria - Article XI (2)

Canada - Article XII.B.

Norway - Article 6

Sweden - Article 4.1
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Therefore, it is the Executive Branch view that criterion (2) is

met with respect to these nations.

Criterion (3)

=Adequate physical security measures will be maintained with

respect to such material or facilities proposed to be exported-

and to any special nuclear material used in or produced through

the use thereof. Following the effective date-of any-regulations

promulgated by the Commission pursuant to Section 304(d) of the

Nuclear Non-Proliferation Act of 1978 (NNPA), physical security

measures shall be deemed adequate if such measures provide a

level of protection equivalent to that required by the official

regulations."

Assurance to the U.S., that physical security measures comparable

to those set forth in INFCIRC/225/Rev.1 have been received from

Austria.

The U.S. Agreements for Cooperation with the following nations

contain provisions, as referenced below, that physical security

measures meeting the levels of protection specified in

INFCIRC/225/Rev.1 will be maintained:

Australia - Articles 7.1 and 7.2.

Canada - Articlu XII H.

Norwa-'- Articles 7.1 and 7.2.
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Sweden - Article 6/Annex B., and the Agreed Minute

Therefore, it is the Zxecutive Branch view that criterion (3) is

net with respect to these nations.

Criterion (4)

'No such material, facilities, or sensitive nuclear technology

proposed to be exported, and no special nuclear material produced

through the use of such material, will be retransferred to the

jurisdiction of any other nation or group of nations unless the

prior approval of the United States is obtained for such

retranster. In addition to other requirements of law, the United

States may approve such retransfer only if the nation or group of

nations designated to receive such retransfer agrees that it

shall be subject to the conditions required by this section."

The U.S. Agreements for Cooperation with the following nations

provide that no material (including equipment and devices) may be

transferred beyond the control or jurisdiction of the nation

involved unless the U.S. agrees:

Australia - Article 5.2.

Austria - Article IX.H. and Article XI.(3)

Canada '-.Article XII.D.

Norway - Article 5.2.

Sweden - Article 7.2. and the Agreed Minute
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Therefore, it is the Executive Branch view that criterion (4) is

met with respect to these nations.

Criterion (5)

*No such material proposed to be exported and no special nuclear

material produced through the use of such material will be

reprocessed, and no irradiated fuel elements containing such

material removed from a reactor shall be altered in form or

content, unless the prior approval of the United States is

obtained for such reprocessing or alteration.*

The U.S. Agreements for Cooperation provide that no such material

exported and no special nuclear material produced through the use

of such material will be reprocessed or altered in form or

content unless the U.S. agrees, as specified in the following

Agreements:

Australia - Article 6.1. and Article 6.3.

Austria - Article IX.F.

Canada - Article XII.E.

Norway - Article 6.1. and Article 6.2.

Sweden - Article 6.1. and Article 8.2.

Therefore, it is the Executive Branch view that criterion (5) is

met with respect to these countries.
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Criterion (6)

ONo such sensitive nuclear technology shall be exported unless

the foregoing conditions shall be applied to any nuclear material

or equipment which is produced or constructed wonder the

jurisdiction of the recipient nation or group of nations by or

through the use of any such exported sensitive nuclear

technology. *

The proposed retransfers do not involve sensitive nuclear

technology. Criterion (6) therefore, is not applicable.

Section 128 of the Atomic Energy Act of 1954, as amended

Section l26a(!) of the Atomic Energy Act establishes the

following additional criterion: "As a condition of continued

United States export of source material, special nuclear

material, production or utilization facilities, and any sensitive

nuclear technology tc non-nuclear-weapon states, no such export

shall be made unless IAEA safeguards are maintained with respect

to all peaceful nuclear activities in, under the jurisdiction of,

or carried out under the control of such state at the time of the

export.*

All of the foregoing countries are parties to the NPT, and have

agreed to accept IAEA safeguards on all of their peaceful nuclear

activities.

A
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