Case 3:18-cv-00569-MMD-CBC Document 64 Filed 02/02/19 Page 1 of 11

1 JEAN E. WILLIAMS
2
3
4
5
6
7

Deputy Assistant Attorney General
U.S. Department of Justice
DAVID L. NEGRI, Trial Attorney
Environment and Natural Resources Div.
c/o U.S. Attorney’s Office
800 Park Blvd., # 600
Boise, Idaho 83712
(208) 334-1936
david.negri@usdoj.gov

8 Attorneys for the United States of America
9

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA

10
11
12
13
14
15
16
17
18
19
20
21

STATE OF NEVADA,
Plaintiff,
vs.
UNITED STATES; UNITED STATES
DEPARTMENT OF ENERGY; RICK
PERRY, in his official capacity as Secretary
of Energy; NATIONAL NUCLEAR
SECURITY ADMINISTRATION; and
LISA GORDON-HAGERTY, in her official
capacity as Administrator of the National
Nuclear Security Administration and
Undersecretary for Nuclear Security,
Defendant.
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1

The United States of America (“United States”), on behalf of all Defendants, in answer to

2

Plaintiff’s Complaint [ECF No. 1], admit, deny and allege as follows. Except as expressly

3

admitted herein, the Defendants deny each and every allegation of Plaintiff’s Complaint and each

4

paragraph therein. To the extent that any allegation contained in Plaintiff’s Complaint remains

5

unanswered, the Defendants deny such allegation. The numbered paragraphs of this Answer

6

correspond to the numbered paragraphs of the Complaint.

7

1. The allegations in the first sentence of paragraph 1 constitute Plaintiff’s

8

characterization of its case and the nature of the action, to which no response is required. To the

9

extent a response is required, the Defendants admit that the National Nuclear Security

10

Administration (“NNSA”) is a semi-autonomous agency within the Department of Energy

11

(“DOE”) and is subject to the National Environmental Policy Act 42, U.S.C. §§ 4321 et seq.

12

(“NEPA”), the Council of Environmental Quality's implementing regulations at 40 C.F.R. §§

13

1500 et seq¸ and DOE's implementing regulations at 10 C.F.R. §§1021, but otherwise deny the

14

allegations. The allegations in the second sentence of paragraph 1 constitute Plaintiff’s

15

characterization of its case and the nature of the action, to which no response is required. To the

16

extent a response is required, the Defendants admit that the NNSA issued its Supplemental

17

Analysis for the Removal of One Metric Ton of Plutonium from the State of South Carolina to

18

Nevada, Texas, and New Mexico dated July 2018 (“SA”). The Defendants deny that the Final

19

Complex Programmatic Environmental Impact Statement (“EIS”) issued in 2008 is the only

20

environmental analysis supplemented by the 2018 SA. Defendants aver that the SA was a

21

supplement to and relied upon a series of previous analysis which are all referenced in the SA.

22

The third and fourth sentences of paragraph 1 purport to characterize the SA and other

23

documents, which documents speak for themselves and are the best evidence of their contents,

24

and, therefore, no response is required. To the extent a response is required, the Defendants deny

25

the allegations of the third and fourth sentences of paragraph 1.

26

2. The allegations of paragraph 2 purport to characterize the SA, which document speaks

27

for itself and is the best evidence of its contents, and, therefore, no response is required. To the

28

extent a response is required, the Defendants admit and aver: that the SA proposed to ship one
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1

metric ton of plutonium from DOE’s Savanah River Site in South Carolina to three potential

2

sites of which the NNSS, located approximately 90 miles northwest of the City of Las Vegas,

3

Nevada, is one; that the Defendants plan to move any plutonium staged at NNSS to the Los

4

Alamos National Laboratory (or another site) to be used in the production of new plutonium pits;

5

that all plutonium at issue in this case will be shipped and packaged in accordance with all

6

relevant laws and regulations and will be transported by the NNSA Office of Secure

7

Transportation; that the SA was prepared pursuant to DOE’s NEPA regulations; and that the SA

8

determined that no additional environmental analysis was required, but otherwise deny the

9

allegations of paragraph 2.

10

3. As to the allegations in paragraph 3, the Defendants admit that plutonium is the

11

material that is the subject of the action at issue in this case and aver that the form of the

12

plutonium at issue in this case is classified. Based on this classification, the Defendants can

13

neither admit nor deny the remaining allegations in paragraph 3 and therefore deny such

14

allegations.

15

4. As to the allegations in Paragraph 4, the Defendants admit that plutonium is the

16

material that is the subject of the action at issue in this case and aver that the form of the

17

plutonium at issue in this case is classified. Based on this classification, the Defendants can

18

neither admit nor deny the remaining allegations in paragraph 4 and therefore deny such

19

allegations.

20

5. The allegations in paragraph 1 constitute Plaintiff’s characterization of its case and the

21

nature of the action, to which no response is required. To the extent a response is required, the

22

allegations of paragraph 5 are denied.

23

6. The Defendants admit the allegations contained in paragraph 6.

24

7. The Defendants admit the allegations contained in paragraph 7.

25

8. The Defendants admit the allegations contained in paragraph 8.

26

9. The Defendants admit the allegations contained in paragraph 9.

27

10. The Defendants admit the allegations contained in paragraph 10.

28

11. The Defendants admit the allegations contained in paragraph 11, except aver that the
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1

Administrator of the NNSA and Undersecretary for Nuclear Security is Lisa Gordon-Hagerty.

2
3

12. The allegations in paragraph 12 constitute legal conclusions to which no response is
required. To the extent a response is required, the allegations are denied.

4
5

13. The allegations in paragraph 13 constitute legal conclusions to which no response is
required. To the extent a response is required, the allegations are denied.

6
7

14. The allegations in paragraph 14 constitute legal conclusions to which no response is
required. To the extent a response is required, the allegations are denied.

8

15. The allegations in the first two sentences of paragraph 15 constitute legal conclusions

9

to which no response is required. To the extent a response is required, the allegations are denied.

10

Defendants deny the allegations in the third and fourth sentences of paragraph 15.

11

16. The Defendants deny the allegations contained in paragraph 16.

12

17. The allegations of paragraph 17 purport to characterize a legal document, which

13

document speaks for itself and is the best evidence of its contents, and, therefore, no response is

14

required. To the extent a response is required, the Defendants deny the allegations of paragraph

15

17.

16

18. The Defendants admits the allegations contained in the first sentence of paragraph

17

18. The allegations of the remaining sentences of paragraph 18 constitute legal conclusions and

18

attempt to characterize legal proceedings, for which no response is required. To the extent a

19

response is required, the Defendants deny the allegations in these sentences.

20

19. The allegations of paragraph 19 attempt to characterize a court decision and

21

constitute legal conclusions, for which no response is required. To the extent a response is

22

required, the Defendants deny the allegations in paragraph 19.

23

20. The allegations of paragraph 20 attempt to characterize a court decision and

24

constitute legal conclusions, for which no response is required. To the extent a response is

25

required, the Defendants deny the allegations in paragraph 20.

26

21. The allegations of paragraph 21 attempt to characterize legal proceedings and

27

documents, for which no response is required. To the extent a response is required, the

28

Defendants deny the allegations in paragraph 21.
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1

22.

The allegations of paragraph 22 attempt to characterize a court decision and

2

constitute legal conclusions, for which no response is required. To the extent a response is

3

required, the Defendants deny the allegations in paragraph 22.

4

23. The allegations of paragraph 23 constitute legal conclusions, for which no response

5

is required. To the extent a response is required, the Defendants deny the allegations in

6

paragraph 23.

7

24. The allegations of the first sentence of paragraph 24 purport to characterize the SA,

8

which document speaks for itself and is the best evidence of its contents, and, therefore, no

9

response is required. To the extent a response is required, the Defendants admit and aver that the

10

SA proposed to ship one metric ton of plutonium from DOE’s Savanah River Site in South

11

Carolina to three potential sites of which the NNSS is one, but otherwise deny the allegations in

12

the first sentence of paragraph 24. The allegations in the remaining sentences of paragraph 24

13

constitute legal argument and conclusions, for which no response is required. To the extent a

14

response is required, the Defendants deny such allegations.

15

25. The allegations in paragraph 25 constitute legal argument and conclusions, for which

16

no response is required. To the extent a response is required, the Defendants deny such

17

allegations.

18

26. The allegations in paragraph 26 constitute legal argument and conclusions, for which

19

no response is required. To the extent a response is required, the Defendants deny such

20

allegations.

21

27. The allegations in paragraph 27 constitute legal argument and conclusions, and

22

attempt to characterize the SA, which speaks for itself and is the best evidence of its contents, for

23

which no response is required. To the extent a response is required, the Defendants deny such

24

allegations.

25

28. The allegations in paragraph 28 constitute legal argument and conclusions, for which

26

no response is required. To the extent a response is required, the Defendants deny such

27

allegations.

28

29. The allegations in paragraph 29 constitute legal argument and conclusions, and
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1

attempt to characterize the SA, which speaks for itself and is the best evidence of its contents, for

2

which no response is required. To the extent a response is required, the Defendants deny such

3

allegations.

4

30. The allegations in paragraph 30 constitute legal argument and conclusions, and

5

attempt to characterize the SA, which speaks for itself and is the best evidence of its contents, for

6

which no response is required. To the extent a response is required, the Defendants deny such

7

allegations.

8

31. The allegations in paragraph 31 constitute legal argument and conclusions, and

9

attempt to characterize the SA, which speaks for itself and is the best evidence of its contents, for

10

which no response is required. To the extent a response is required, the Defendants deny such

11

allegations.

12

32. The allegations in paragraph 32 constitute legal argument and conclusions, and

13

attempt to characterize the SA and other documents, which documents speak for themselves and

14

are the best evidence of their contents, for which no response is required. To the extent a

15

response is required, the Defendants deny such allegations.

16

33. The allegations in paragraph 33 constitute legal argument and conclusions, and

17

attempt to characterize the SA and other documents, which documents speak for themselves and

18

are the best evidence of their contents, for which no response is required. To the extent a

19

response is required, the Defendants deny such allegations.

20

34. The allegations in paragraph 34 constitute legal argument and conclusions, and

21

attempt to characterize the SA and other documents, which documents speak for themselves and

22

are the best evidence of their contents, for which no response is required. To the extent a

23

response is required, the Defendants deny such allegations.

24

35. The allegations in paragraph 35 constitute legal argument and conclusions, and

25

attempt to characterize the SA and other documents, which documents speak for themselves and

26

are the best evidence of their contents, for which no response is required. To the extent a

27

response is required, the Defendants deny such allegations.

28

36. The allegations in paragraph 36 constitute legal argument and conclusions, and
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1

attempt to characterize the SA and other documents, which documents speak for themselves and

2

are the best evidence of their contents, for which no response is required. To the extent a

3

response is required, the Defendants deny such allegations.

4

37. The allegations in paragraph 37 constitute legal argument and conclusions, and

5

attempt to characterize the SA and other documents, which documents speak for themselves and

6

are the best evidence of their contents, for which no response is required. To the extent a

7

response is required, the Defendants deny such allegations.

8
9
10
11

38. The allegations in paragraph 38 constitute legal argument and conclusions, for which
no response is required. To the extent a response is required, the Defendants deny such
allegations.
39. The allegations in the first two sentences of paragraph 39 constitute legal argument

12

and conclusions, for which no response is required. To the extent a response is required, the

13

Defendants deny such allegations.

14

sixth sentences of paragraph 39. The Defendants deny the allegations in the seventh sentence of

15

paragraph 39.

16

The Defendants admit the allegations in the third through

40. The Defendants deny the allegations in the first two sentences of paragraph 40. The

17

allegations in the third sentence of paragraph 40 purport to characterize a federal statute, which

18

statute speaks for itself and is the best evidence of its contents, and, therefore, no response is

19

required. The allegations in the fourth, fifth and sixth sentences of paragraph 40 constitute legal

20

argument and conclusions, for which no response is required. To the extent a response is

21

required, the Defendants deny such allegations.

22

As to the seventh sentence of paragraph 40 (the first sentence in the second indented

23

paragraph of numbered paragraph 40), the Defendants admit that there have been information

24

exchanges between DOE and Nevada regarding the action underlying this case, but deny that

25

such exchanges have been incomplete. Defendants admit the allegations in the eighth sentence

26

of paragraph 40. Defendants admit that on or about August 28, 2018, DOE informed Nevada

27

that the SA would be prepared to support the shipment of plutonium at issue, but deny the

28

remaining allegations of the ninth sentence of paragraph 40. Defendants admit the allegations in
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1

the tenth through fourteenth sentences of paragraph 40. Defendants deny the allegations in the

2

fifteenth sentence of paragraph 40, and aver that Plaintiff was informed that the form of

3

plutonium could not be provided because such information was classified.

4

41. The Defendants admit that a meeting between DOE and Nevada occurred on or about

5

October 30, 2018. The remaining allegations in paragraph 41 attempt to characterize a series of

6

letters between DOE and Nevada, which letters speak for themselves and are the best evidence of

7

their contents, and therefore, no response is required.

8

42. Defendants incorporate its answers to the preceding paragraphs.

9

43. The allegations of Paragraph 43 constitute legal argument and conclusions and,

10

therefore, no response is required. To the extent a response is required, Defendants deny such

11

allegations.

12

44. The allegations of Paragraph 44 constitute legal argument and conclusions and,

13

therefore, no response is required. To the extent a response is required, Defendants deny such

14

allegations.

15

45. The allegations of Paragraph 45 constitute legal argument and conclusions and,

16

therefore, no response is required. To the extent a response is required, Defendants deny such

17

allegations.

18
19

The remaining allegations of the Complaint constitute Plaintiff’s request for relief, to
which no response is required.

20

DEFENSES

21

FIRST DEFENSE

22

All or part of the Complaint is moot and not justiciable.

23

SECOND DEFENSE

24

Plaintiff lacks standing to assert all or some of the claims made in the Complaint.

25

THIRD DEFENSE

26

The Complaint lacks subject matter jurisdiction due to Plaintiff’s failure to allege a

27

justiciable case or controversy between the parties as to all or some of the claims.

28
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1

PRAYER FOR RELIEF

2

The Defendants request that this Court:

3

1. Deny Plaintiff the relief it seeks;

4

2. Dismiss the Complaint with prejudice;

5

3. Award Defendants their costs and attorney fees to the extent provided by law; and

6

4. Award Defendants such other relief as is just and equitable.

7
8
9
10
11
12
13
14
15

Respectfully submitted, February 2, 2019
Jean E. Williams
United States Department of Justice
Deputy Assistant Attorney General
/s/ David L. Negri
David L. Negri, Trial Attorney
Environment & Natural Resources Division
david.negri@usdoj.gov
Attorneys for the United States of America
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CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing document was electronically filed on
February 2, 2019, with the Clerk of the Court and served using the CM/ECF system upon the
following parties/attorneys of record:
Charles J Fitzpatrick
Egan Fitzpatrick Malsch & Lawrence PLLC
7500 Rialto Blvd.,
Building 1, Suite 250
Austin, TX 78735
210-496-5001
Email: cfitzpatrick@nuclearlawyer.com
Daniel P Nubel
Nevada Office of the Attorney General
100 N. Carson St.
Carson City, NV 89701
775-684-1225
Fax: 775-684-1108
Email: dnubel@ag.nv.gov
John W Lawrence
Egan Fitzpatrick Malsch & Lawrence PLLC
7500 Rialto Blvd.
Building 1, Suite 250
Austin, TX 78735
210-496-5001
Email: jlawrence@nuclearlawyer.com
Marta A. Adams
Nevada Attorney General
100 North Carson Street
Carson City, NV 89701-4717
775 6841237
Fax: 775 6841103
Email: madams@ag.nv.gov
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Martin G Malsch
Egan Fitzpatrick Malsch & Lawrence
1776 K Street, NW
2nd Floor
Washington, DC 20006
202-466-3106
Email: mmalsch@nuclearlawyer.com
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C. Wayne Howle
Nevada Attorney General's Office
100 N Carson St
Carson City, NV 89701-4717
(775) 684-1227
Fax: (775) 684-1108
Email: whowle@ag.nv.gov
John Patrick Desmond
Dickinson Wright PLLC
100 W Liberty Street
Suite 940
Reno, NV 89501
775-343-7500
Fax: 775-786-0131
Email: jdesmond@dickinsonwright.com
Randolph R. Lowell
Willoughby & Hoefer, P.A.
133 River Landing Dr.
Suite 200
Charleston, SC 29492
843-619-4426
Fax: 803-256-8062
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Robert D. Cook
Office of the Attorney General
P.O. Box 11549
Columbia, SC 29211-1549
803-734-3970
Fax: 803-734-2981
Brian R. Irvine
Dickinson Wright
100 W Liberty St Ste 940
Reno, NV 89501
775-343-7500
Fax: 775-786-0131
Email: birvine@dickinsonwright.com
/s/ David L. Negri
David L. Negri
United States Department of Justice
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